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REPORT

Introduction

The purpose of the draft Regulation of Care Lawiseplace the existing legislative
framework for the regulation of health and socilecin Jersey with a single enabling
Law, supported by specific Regulations and starglafadare.

As we grow older, or if we have or develop a dikghiwe expect to maintain our
quality of life, but may need some form of caret@mble us to do this. With an ageing
population, increasing numbers of people may neetkgiee of support, either at
home or in a supported care environment, in oendintain their quality of life; and
many of us may also from time to time require htzdmiare.

As the Health and Social Services White Pap€aring for each other, Caring for
ourselvespublished in June 2012 (R.82/2018%ts out; care services in the future are
likely to be not only increasingly in demand, bilgoadelivered by a wide range of
providers. Islanders want services to be holisticgd expect high-quality person-
centred care delivered in the community and ndtijusiospital and institutions. The
essential expansion in the provision for theseisesvwill be part-funded by the
Long-Term Care Insurance Scheme set out in the 3aibial Security White Paper,
which proposes that long-term care benefit shaudtude payment for care at home.

For some time, it has been acknowledged that thremulegislation regulating health
and social care is inadequate, fragmented and mgefofit for purpose. There are
currently significant gaps in regulation that allbigh-risk services to operate without
any monitoring of the safety, standards and qualftycare provided to vulnerable
people, and there are inherent conflicts in theeturstructure. It is essential that there
is effective, fit-for-purpose regulation of careopision if the States is to be satisfied
that services provided as part of this new systédircammand public confidence and
be value for money. As part of the toolkit to emsquality services and high standards
of care, an effective independent regulatory fraprévhas an important role to play.

The reasons why this draft Law is being broughtvlod and the existing legislation is
no longer fit for purpose are set out in the 2013 Report “Regulation of Care
Law: proposals”, R.42/20%3but are summarised below.

Why do we need new legislation?

At present, the principal pieces of legislation eawg the provision of health and
social care in Jersey are the Nursing and Resalddtimes (Jersey) Law 1994 (“the
1994 Law"); and the Nursing Agencies (Jersey) L&v8l (“the 1978 Law”"). The

political accountability for both Laws lies with @hMinister for Health and Social
Services. In very broad terms —

(a) the 1994 Law is concerned with regulating iredefent residential
care homes, nursing homes, mental nursing homes paivdte
hospitals; and

(b) the 1978 Law is concerned with the licensingbofsinesses that
supply nurses, midwives and auxiliary nurses.

The 1994 Law came into force in Jersey in May 129& was based on UK
legislation from 10 years earlier, and the 1978 liawven older than that. Over the
intervening years the structure of health and $@eiee changed significantly and the
expectations of those using services have increabedre is now much greater

1 www.statesassembly.gov.je/AssemblyReports/2012R2TA 2. pdf
2 www.statesassembly.gov.je/AssemblyReports/201 3R 3.pdf
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emphasis on the use of domiciliary care, the sadety quality of provision and a
requirement for good governance and transparenig. iispection and regulatory
regime in the UK is also focused more pro-activety encouraging the incremental
improvement of services rather than solely on r@guy enforcement. As a result,
there are a large number of deficiencies with ttmripions contained in and made
under these existing Laws. Of the upmost importatteese Laws leave domiciliary
care (i.e. care provided to support people in tbein homes) and care provided by
the States of Jersey unregulated. They also —

e lack clear, modern definitions of regulated aciigt

* don’t provide a basis for imposing sufficientlyltaed and robust standards
with regard to the quality of care provided in choenes or elsewhere;

* provide insufficient provision as to the backgrowtgcks or the governance
arrangements that care services should adopt tegbrpatients from abuse;
and

« don’t provide for a sufficiently independent, risksed, transparent system of
inspections or regulatory action.

As Jersey’s population, like that of many westeurdpean countries, ages, these
deficiencies will be of increasing concern to arregreater numbers of Islanders.
Further, as has recently been seen, failing tolagguhe provision of domiciliary
personal care can result in the, perhaps avoidatdglect and mistreatment of
vulnerable persofs

What does the draft Law do?

The Regulation of Care Law is primary legislatioatting out the regulatory
framework for health and social care and how itraf@s. The provisions in the draft
Law are based on fundamental principles of goodlatgry practice, including —

1. INDEPENDENCE - separation from political consat®ns and any
undue conflicting stakeholder influence.

2. COMPETENCE - both in technical and regulatorpesiise.

3. ACCOUNTABILITY — to government as well as thengeal public

achieved through transparency, prohibiting cordliaf interest,
providing for appeals and subjecting the regulatoconduct to
scrutiny.

The draft Law is the first step in the developmeh& new regulatory framework for

health and social care, and contains powers foStates to enact Regulations which
will be required to be in force before any new flatjan of services takes effect. In

particular the draft Law includes the following kelgments:

Independent Regulatory Oversight

The legislation provides for the establishment ohan-departmental independent
statutory body in the form of a Health and Sociaré&C Commission to fulfil the
functions of the regulatory authority under the Lawtransfers responsibility for
regulating health and social care from the MinisterHealth and Social Services to
this Commission.

With an increasing number of examples of sharedla¢gry functions between Jersey
and Guernsey, there is an opportunity to createird Channel Islands Health and

% In AG v Breen14th March 2011 — the Royal Court consideredse @awhich a person
suffered serious neglect by their carer who wasigiag unregulated personal care for a
person with dementia in their home.
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Social Care Commission. As Guernsey are in thege®of developing equivalent
legislation in parallel to our own, there is ongpicollaboration and discussion to
explore the feasibility of appointing a single Coission providing regulatory
oversight in both islands.

Defining regulated activities

Some key definitions of health and social care atilities that are to be regulated
will be provided in the Law. In particular, the ftrd.aw contains separate clear
definitions of health, nursing, social and persa@k. Further provision will then be
made in Regulations under the Law to determine vbpecific health and social care
activities will be regulated. It is expected tHabge activities will initially be the ones
regulated under the existing law, domiciliary canel services provided by the States.

The regulated activities will be expanded by Retjoies over time in accordance with
the implementation plans outlined later in this &¢phowever eventually they will
include —

e short- or long-term hospitals, general or spedialsedical, surgical,
psychiatric and substance abuse hospitals, memigpitals, rehabilitation
centres, and other institutions which have acconatiod facilities which
provide diagnostic and medical treatment to ingras with any of a wide
variety of medical conditions;

* medical consultation and treatment in the fieldgeheral and specialised
medicine by general practitioners and medical gists and surgeons; dental
practice activities of a general or specialisedireatind orthodontic activities;

e activities not performed by hospitals or by praoticmedical doctors but by
paramedical practitioners legally recognised tattpatients;

e cosmetic procedures or techniques undertaken bycalat non-medical staff
that may create hazard to health;

e social care primarily provided in the community dyariety of professionals
and support workers;

e provision of social work, personal and nursing cgsetection or social
support services to children or adults in needtais&, or adults with needs
arising from illness, disability, old age or powert

e residential accommodation combined with either imgrs personal,
supervisory or other types of care;

« children’s homes providing social assistance;

e care services directly to clients in their own heme

» social work activities to children and adults.
Registration of regulated activities

The draft Law sets out an obligation for those ygag on regulated activities as

providers and those managing regulated servicbs tegistered. It also outlines how
the registration process will work. The procesd ailable the Commission to apply a
greater variety of conditions to the registratioonferring a degree of control over the
particular service provision. A registration mayrb&used or cancelled on a number of
grounds, including where the applicant has not detnated that they are a fit person
and are capable to provide the service, has noplednwith the legal requirements,

or has a conviction for a relevant offence.
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Requirements related to regulated activities

The draft Law contains powers for the requireméntse prescribed with which those
carrying on or managing care services will needdmply. Regulations made under
these powers will include obligations on the resgistl persons to ensure that services
are well conducted with good standards of carey™i, among other things, also
require the care provider to provide proper fdesif a safe and appropriate
environment and to employ sufficient appropriatplalified and competent staff.

Standards of care

To provide greater clarity and transparency abobatwis specifically required in
terms of the services and facilities provided tcetrithe Regulations, the draft Law
gives the Commission the power to publish standafdsare. These standards will
give practical guidance on complying with the Lawdawill be taken into
consideration in any enforcement action.

Inspection

The draft Law contains clear and comprehensive power inspections to be
conducted to monitor the quality and standardsaoé.cThe purpose of inspection will
not be limited monitoring compliance, but will alsmclude supporting and
encouraging service improvement. Where local eigeers not available, external
agencies will carry out inspections of specialisedivities on behalf of the
Commission.

The arrangements about the frequency and type sgection will be set out in

Regulations and determined on a risk basis. Faligvein inspection, a report of the
findings will be sent to the care provider. Thepmsge of this report will be to inform

the provider of evidence of non-compliance with aitions of registration, the

regulations and standards and the action the caredpr should take to comply. It
will also include, where appropriate, recommendeifor improvement.

A copy of the inspection report will be availabtethe public; however, information
of a confidential nature relating to individualsngsthe service will be excluded from
the public report.

Complaints and matters of concern

The draft Law requires the Commission to ensuhad a proper process for handling
complaints about a service and that these are gydpeestigated.

Fees

The draft Law allows the Commission, with the pession of the Chief Minister, to
introduce a fee structure comparable to otherdigi®ns. This will include setting
the initial registration fee at an appropriate lethat reflects the responsibility and
accountability of providing such a service, plusammual fee based on the size of the
service. The changes in fees will be phased-in ayagriod of time.

Consultation history

In May 2006 the Council of Ministers acknowledghdittthe legislation regulating the
provision of health and social care in Jersey waslamger fit for purpose and
approved drafting time for a new Law. A Green Pagtakeholder consultation on
proposals for reform was issued in November 2@G0W offered providers of health
and social care in Jersey an opportunity to comraarthe current legislation, and to
offer their views about how health and social daréersey should be regulated in the

* Regulation of Care (Jersey) Law 200- Stakeholdsrs@ltation
www.statesassembly.gov.je/ScrutinyReviewResear2i88/S-35164-48106-10122008.pdf
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future. A range of stakeholders responded to theswation process, including

representation from independent care homes, daamicicare and home nursing,

general practice, service managers, acute hosgitdatians, voluntary sector and

service users. In January 261the Health and Social Services Department putxdish
the response to the consultation, which indicatedagority of respondents thought
that the legislation required updating; only 6% didt think this necessary.

Respondents also strongly supported independendatesn and the inclusion of

domiciliary home care and services provided bySkeges of Jersey in the proposed
Law. The report set out the key policy objectivagteed by the Minister for Health

and Social Services, that would form the basishefrtew Law.

A further stakeholder consultation was held in eespf the Draft Regulation of Care
(Jersey) Law 201- between 25th March and 30th AREL4 (see Appendix 1)
Although the consultation period was short, it cftinterested parties an opportunity
to identify any particular concerns with the progdgowers that will be put in place
to enforce a new framework for regulating healtld aocial care in Jersey. The
consultation also allowed stakeholders to commardarmy other technical matters that
may arise from the draft Law. A copy of the draétw.and explanatory report were
sent to 41 stakeholder groups. A press release@mdof the consultation documents
were made available on the gov.je website. Stakiehdiriefing sessions were held on
9th and 23rd April 2014. Meetings with individughkeholders or organisations were
held on request. A briefing about the draft Law &0 given to the Health, Social
Security and Housing Scrutiny Panel.

Nine written responses were received from the dtatfan, and these were generally
supportive of the draft Law. A number of technipalnts were raised in respect of the
draft Law and a number of these have been addregksecke that was appropriate.
Most respondents also understandably made clearvifgh to be consulted on the
nature of future regulations (see Appendix 1).

Timetable for phased implementation

To ensure that the implementation process is nervawelmed by the size and
complexity of the task, it is intended to phasettie Regulations in relation to
particular regulated activities over a realistid amanageable timeframe.

There are some key drivers that will set the im@etation timetable; primarily the

introduction of the long-term care funding propesalvhich is contingent on the

regulation of particular health and social caraviigs. Consequently, it is proposed
to bring into force the primary enabling Law witlkedlations pertaining to the first

set of Regulated Activities pertaining to care hepehildren’s homes, and personal
and nursing domiciliary care, including those pdad by the Health and Social
Services Department and other States departmeritgy@015.

Financial and manpower implications

A business plan for funding implementation of thstfphase of introducing the new
regulatory regime has been undertaken. The enattofethe Regulation of Care
(Jersey) Law 201- will result in additional workr fthe executive function, requiring
up to an additional 3 full-time equivalents’ paydamon-pay costs in addition to the
cost of a part-time Commission to be funded throtinghapplication of a realistic fee
structure in Jersey. The fees will comparable toetu equivalent charges in the UK.

® Regulation of Care (Jersey) Law 200-, Report ak8holder Consultation —
www.gov.je/SiteCollectionDocuments/Government%2@aaf@administration/R%20Regulati
onofCareResponseReport%20201001%20MC.pdf
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It is assumed that the existing recurrent budgéheicurrent inspection team (net of a
sum equal to the fees that would be charged to HE8 falling into charge) will be
grant-funded to the new executive function, whidl mepresent approximately 45%
of the total cost of administering the Law. Thifleets similar practice as in the UK,
where the CQC is funded for 34% of its operatingt€oand the Scottish Care
Inspectorate is funded for 65% of its operatingso#f the Jersey Commission were
required to be initially fully self-funding, annufges would need to be significantly in
excess of current UK fees, however self-funding i@y longer-term objective.

The proposals outlined for Phase 1 (excluding pnyntare, acute hospital care and
social services) is cost-neutral to HSSD and tla¢eStof Jersey, but any increase in
fees by providers to cover annual fees or compéiasusts following inspection may
be passed onto public or private users.

In terms of compliance costs for providers to mtbetrequirements of the proposed
legislation, the majority of existing providers dilely to meet the expected standards
and therefore will have little or no extra costente are meeting most of the standards
and may have some but not significant extra cdstsmall number may fail on a
number of standards and would face significantscddowever, significant failure to
meet standards is likely to be symptomatic of ueptably low levels of care and
detrimental to individuals using the service. I tturrently regulated independent
sector, much progress has been made towards imgropiality and most providers
are either already compliant or have a developmesgramme in place to upgrade
their services and facilities. It is also anticgghthat, should the Law and Regulations
come into force, there will be a reasonable timest@a providers to meet any new
requirements.

Human Rights

The notes on the human rights aspects of the daaftin Appendix 2 (see page 20)
have been prepared by the Law Officers’ Departmamd are included for the
information of States Members. They are not, amdikhnot be taken as, legal advice.

® Corporate governance and financial statements Qaality Commission (CQC) Annual
report and accounts, 2010/2011

" Personal Communication with Social Care and Sawiatk Improvement Scotland
(SCSWIS)
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1.2

13

1.4

APPENDIX 1 TO REPORT

DRAFT REGULATION OF CARE (JERSEY) LAW 201-
Response to Stakeholder Consultation

Introduction

The Draft Regulation of Care (Jersey) Law 28lprimary legislation that
enables a new framework for the regulation of Iheahd social care to be
established in Jersey.

New legislation is necessary as it's been kndamsome time that the
existing Laws are inadequate, fragmented and cdeté. There are currently
significant gaps in regulation that allow high-ris&rvices to operate without
any monitoring of the safety, standards and quaditycare provided to
vulnerable people. Additionally, inherent conflictxist within the current
structure with the Minister for Health and Socia@n8ces responsible for
providing, commissioning and regulating care.

The policy underpinning the draft Law is based responses from
stakeholders to a Green Paper Consultation publishe201§ and is
described in a States Report published in May 20IBe provisions in the
draft Law are also based on fundamental princigésgood regulatory
practice including —

« INDEPENDENCE - separation from political considanas and any
undue conflicting stakeholder influence

¢ COMPETENCE - both in technical and regulatory etiper

e ACCOUNTABILITY — to government as well as the gealepublic
achieved through transparency, prohibiting cordliaf interest,
providing for appeals and subjecting the regulatoconduct to

scrutiny.
The draft Law is the first step in the develepinof a new regulatory
framework for health and social care, and contpiowers for the States to
enact Regulations which will be required to be amcé before any new
regulation of services takes effect. In partictier draft Law —

« transfers responsibility for regulating health audtial care from the
Minister for Health and Social Services to an irstegent
Commission

« sets out how the Commission will be appointed

e requires providers of care services to be regidteby the
Commission, describes the registration process anables the
Commission to apply appropriate conditions to region to
maintain standards

» enables Regulations and standards to be writtentdhe quality of
care services

* describes the Commission’s powers to inspect sesvic
« explains the enforcement procedures and appeaiegs0

8 States of Jersey Department for Health and S8eialices, Regulation of Care (Jersey)
Law 200-, Report of Stakeholder Consultation, Jand810
° States of Jersey, Regulation of Care Proposai®/®013
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2.2

2.3

2.4

2.5

2.6

2.7

Consultation Process

The consultation on the Draft Regulation ofeC@lersey) Law 201- offered
interested parties an opportunity to identify amytigular concerns with the
proposed powers that will be put in place to erdoacnew framework for
regulating health and social care in Jersey. Theswtation also enabled
stakeholders to comment on any other technicalemgathat may arise from
the draft Law.

It was emphasized that the draft Law is ong/fitst stage in the creation of a
comprehensive regulatory regime for health and adociare. Further
consultation will be included as part of draftingbsequent Regulations
setting out the detail of the activities to be fdaged and specific obligations
that will be placed on providers and managers dltheand social care
services.

The consultation took place between 25th Marah 30th April 2014. A copy
of the draft Law and explanatory regbnvere sent to 42 stakeholder groups
(see attached Annex). A press release and copyeafdnsultation documents
were made available on the gov.je website.

The Health, Social Security and Housing Scyulhanel were briefed about
the draft Law, and stakeholder briefing sessionsewld on 9tland 23rd
April 2014. Meetings with individual stakeholdensarganisations were held
on request.

Nine written responses were received from tmsgltation comprising —

« 7 from providers/managers/staff of various healtid &ocial care
services including private and voluntary sector

« 1 from a States department
« 1 from a charitable organisation.
Three meetings were held, comprising —
* 2 briefing sessions with a total of 24 attendees
« 1 briefing with a representative of a stakeholdeug.

Three telephone enquiries about the proposalsei Law were received, and
an article with comments from a representative atakeholder group was
reported in the local press.

Overview and Summary of Consultation Responses

Generally the response to the draft Law wagtipesvith most respondents
fully supporting the need for new legislation. W&t comments included —

e “At the outset may | confirm that we warmly welcorte proposed
Law and the charity commends the Minister for Healhd Social
Services for introducing this legislation... We kol the fact that all
domiciliary care providers will also be subjecttihis new legislation,
in addition to all States-run care homes and d&E#s/i

« “The need for modernisation of existing legislatigas fully accepted
and the segregation of supervisory functions fultgerstood so there

1% praft Regulation of Care (Jersey) Law 201- Corgidh on Draft Law Report
http://www.gov.je/SiteCollectionDocuments/Governr¥A0and%20administration/R%20Re

gulation%200f%20Care%20(Jersey)%20Law%20201%20darisun%200n%20draft%20law

%20report%2020140325%20MM%20v1.pdf
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was no dissenting views on overall framework, intése intended
law would provide, over time, a level playing fidddth at States and
Private Sector for the first time, which was a wele move”

e “The chairman... has welcomed the Health Departmgmtposals to
introduce a new Law... says that she is 100 per behind the
proposals and described the changes as ‘despenaded’ ”

« “l am so glad to see this legislation. It is trdfightening to see the
vulnerability of many of our clients and to seesths being addressed
to improve their safety is very welcome news”

* “Trust agrees with the sponsors of the new law thatexisting Laws
are ‘inadequate, fragmented and out of date. Itiqodar the Trust
supports the transfer of responsibility for regnigtHealth and Social
Care from the Minister for Health and Social Careah Independent
Commission... agrees that there exists and inhecamiflict’ under
the present arrangements manifest in the duabfdlee Minister both
commissioning services and delivering services... Sgqaently the
Trust supports the creation and appointment of rdepgendent
Commission to undertake the development of the |atgny
framework for care services... In relation to the pedion of
activities the Trust also supports the proposdlwigere possible and
prudent, the inspection reports are accessiblenbyptblic, thereby
encouraging a greater degree of transparency éomtirk the Trust
undertakes than at present”

3.2 A number of issues about aspects of the prapleggslation were raised and
several themes emerged.

3.3 Inspectors’ skills and competence

* The first, raised by several consultees, concdrascompetence and
qualification of people appointed to inspect sesicegulated under
the Law and in particular that there is no requiatrin the Law to
ensure that inspectors have appropriate skills, wiedge and
experience.

Comment

This point is accepted and the draft Law amendednsure that people
inspecting services have the necessary qualifinati@nd skills to
undertake the role.

34 Inspection Powers

* A number of issues about the proposed inspectisrewere raised
by one consultee and that the powers may not beahunghts
compliant.

Comment

A proper regime of inspection of regulated serviesssential if the
regulatory regime is to be successful. Careful merstion has been
given during the development of the draft Law teueing that the powers
of inspectors appointed under the Law are comprsivenbut are subject
to safeguards and limits that ensure they will beecreised in a
proportionate manner. All new legislation is reqedrto be human rights
compliant; the draft Law has been the subject biman rights audit by
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the Law Officers’ Department, who are satisfiedttlaa statement of
compatibility can be made by the Minister whenlthe is lodged.

e A further point raised by this consultee referrea ibhspectors’
proposed powers of entry into an individual's owome where the
person being cared for did not have capacity toseoh to the
inspection and specifically in cases where there mare than one
individual living at the premises. This consultésoamade reference
for a need to define ‘capacity’ in the Law and emsuhat
appropriately qualified clinicians would determicegacity.

Comment

Where a person is being cared for in their own hothe inspection
powers may sometimes need to be exercised, ewgghttite person being
cared for can’t consent to that. In circumstancd®re there is cause for
concern about an individual's welfare, but wher@ramises is occupied
by more than one person, this must be taken intwsideration. The
relevant section of the proposed Law thereforenieaded to apply only
in situations where the individual receiving casethe ‘sole’ occupant,
with the exception of excluding as a co-occupigrose who is registered
to provide a Regulated Activity.

The draft Law is not the appropriate legislationsit out definitively how
to determine whether a person has capacity to mgkarticular decision.

The Health and Social Services Department is deugoproposals for a
Capacity Law in Jersey that would cover this isarg] it is expected that
a public consultation will take place on those prsals later this year.

Until any new legislation is brought forward, thee&lth Department has
adopted a mental capacity policy, which is basedest practice from
the UK and elsewhere. The Department expects tispectors would be
versed in best practice with regard to the assessmimental capacity,
and the amendment requiring inspectors to be appatgly qualified and

skilled (see above) may cover provide some asseranthat inspectors
will be competent to assess capacity.

» This consultee further raised concerns about tgkt rior a police
officer without a warrant to accompany an inspector

Comment

This power is consistent with the UK Health ande8afat Work
legislation and is necessary in cases where ther¢hé possibility of
obstruction to an inspector carrying out his or liities under the Law.

« Another consultee suggested that inspectors srapddk to next of
kin as part of the inspection process.

Comment

The range of people consulted with as part of apeéction will be further

strengthened in policy drawn up by the Commissimm, it is envisaged
will include next of kin, other family membersgeffrils, other agencies
involved in the person’s care, e.g. social work@tP., District Nurse,

Advocacy Worker.

The reason for including a statutory power to intew individuals
receiving care (with their consent) within the legespection framework
is to ensure that any obstruction of this powerabyegistered person

States &
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would be an offence. This is to make certain thaviders and managers
cannot conceal poor practice and prevent individuakceiving care
reporting to inspectors concerns or complaints atiba service.

« Three consultees raised issues about the inspgubwers to access
and remove documents. One consultee was concdratdhspectors
have the right to remove_any documents or recondsather items
and could enter an individual's private room aratk& away just about
all their personal possessions’. Other commentgaelto inspectors
seeing personal information and the proposed poea@8icting with
professional guidance issued to health care priofesls about
sharing confidential information.

Comment

The draft Law does not give inspectors an unfedtgyewer to remove
people’s personal possessions. While a numberfiefrelnt things can be
done in accordance with these powers, the poweeslianited by the
requirement that the purpose of exercising themtnbg to check
compliance with the requirements imposed by thdtdraw and the
meeting of standards set in relation to the legajuirements.

There is no conflict between the provisions of dneft Law and the
professional guidance issued to health professonabout sharing
information. In some cases an inspector will requarccess to medical
records in order to assess whether the registesrdgn is complying with
statutory requirements and meeting standards, aigli$ consistent with
General Medical Council (GMC) guidance. The GMCiaé\that various
regulatory bodies have statutory powers to accedgepts’ records and
the duty on the doctor is to ensure that any dsale is required by Law.

The draft Law also contains safeguards relatingatyy personal and
confidential information obtained by the Commissibat relates to and
identifies an individual. It is an offence undeettiraft Law for a person
knowingly or recklessly to disclose any confiddrititormation except in
specific circumstances where there is a legitimaseson for doing so.

« Two consultees made positive reference to the eurirespection
process, one written and one in a briefing ses®oth expressed the
hope that the new regime would follow the same stfibe following
was stated about the benefits of inspection:

“The Trust hopes that the broad thrust of the prese
inspection regime may be retained and developeis. diur
experience that the present arrangements afforgidens
opportunities to both pause and reflect on the iprow of
service, as well as being able to harness through t
inspection mechanism, expert information and adfioen
the regulatory authorities. It is in the discussi@oetween the
provider and the inspector) on how to overcome tified
deficiencies in the provision of service where ithal value of
the present inspection regime is to be found”.

Comment

It is part of the underpinning legislation polichat the proposed
Commission will undertake its regulatory functiavith the same ethos as
the current inspection process, which will includepporting and
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3.5

encouraging service improvement rather than beimitéd to compliance
monitoring.

Essential Services operated by Health and S8eraices

« One respondent believed that essential servicégdied all services
provided by H&SSD and that the regulatory regiméuisdamentally
different for equivalent H&SSD and private or vdiary providers.

Comment

The respondent misread the draft Law. An essesgialice is one that is
only provided by H&SSD in Jersey, for example A&BEhe Ambulance
Services. Care homes are operated by a range ofigers therefore
those provided by H&SSD are not defined as esdesargices.

3.6 Appeals Process

3.7

« Two consultees raised the proposed appeals prangsarticular that
the only route to challenge a decision of the Cossioh is by appeal
to the Royal Court with no ‘less formal’ intermeidiastage where
appellants can argue their case, for example tdoa&smmittee of the
Commission.

Comment

The draft Law includes a right of representatiorthe Commission about
any decision the Commission intends to take witfereace to
registration, application or varying of conditionssuspension or
cancellation of registration. Only once this repgatation has been made
(or in the absence of any representation) doeslduision take effect, and
there is a right of appeal against the decisiorthte Royal Court. In this
context, it would add unnecessary delay and expémsitroduce a
tribunal or other adjudicative step before an appean be taken to the
Royal Court against the decision of the Commission.

Appointment of Commissioners from places othen Jersey

¢ One consultee questioned the disqualification fgrogntment to the
Commission of anyone connected with health and akocare
provision from Jersey, Guernsey and the Isle of MimM) and
suggested that the Commission needs to have amstzgiging of the
local primary care provision.

Comment

This restriction is based on the need for the Cauion to be (and seen
to be) independent, technically competent and atiadnle which best
practice indicates is achieved by prohibiting angtgmtial conflicts of

interest and ensuring that the Commission includesigh level of

specialist expertise. The reason for inclusion aefasey and the oM is
to ensure this independence and accountabilityasmtained in the event
that in future a joint Commission with Guernsey ai@M may be

established.

The draft Law does not preclude the Commissionisgeddvice from
local providers and expertise (it has the powetapoint such officers,
servants and agents as it considers necessaryhirdischarge of its
functions’) to inform decision-making; however, tingportant issue is

States &
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that final decisions by the Commission will be bgividuals who are
independent of any undue conflicts of interest.

3.8 Issues relating to future Reqgulations

A number of issues were raised relating to the erunof future Regulations
resulting from the draft Law, and comments made risspondents would like
to be consulted on these before they are lodgel thié States. These
included —

3.9 Fees

“We appreciate that the Primary Law must be ratifiest and that the
Regulations will themselves be defined as the skciage of the
legal process. Indeed we believe that the Regulatiall ultimately

determine the quality of the Law as a whole (an{l weey much look
forward to playing an active part in helping toidefthe Regulations”

“the passage of the Law is to be seen as a faptiatthe development
of the new regulatory framework. In this contehe fTrust would ask
that the consultations with regard to the follow oggulations,
standards, fee structures etc. be lengthier tleaptbsent consultation
process”.

Comment

Regulations under the draft Law will contain thetaile of what
constitutes a regulated activity and requirementth wvhich providers
and managers will be required to comply. It is mgeaed that
stakeholders will be important participants in coemting on all
proposed future Regulations, and accepted that #ikalso be involved
in the development of the Standards.

Four respondents mentioned fees that the Commissinrapply to registered
providers, in particular the following comments eenade —

“The Management Committee were enquiring as to tadw affects
our registration fee”

“Fees must be set at levels that will ensure thg term sustainability
of the Commission and its work”

“‘one issue, pending the release of presumably nabegiled
regulation in due course, was the cost of regulasind fees. Whilst
we can see that there is a wish to introduce mbére sliding scale
relative to size of business, any business bas#éffta a charity such
as ours which has to raise donations for capitatsca just about
keeps pace with day to day running costs, wouldhde to bear...
Given all the circumstances therefore, whilst thimgiples one is
trying to achieve are commendable, indeed necesaaryvould ask
that charitable organisations... are exempted from additional
regulatory fees as might be intended, as we woelgand the
imposition of such to be inequitable.

The issue of fees was raised at the first briefiagsion again in the
context of exemption for voluntary sector providers

Comment

The fees charged in due course by the Commissibhenhose published
by the Commission or prescribed by Chief MinisteiQrder. Before fees
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3.10

are published by the Commission, they will be neglito consult the
Chief Minister and to publish a report explainingat the fees will be.

It is not anticipated that voluntary sector provigevill be exempt from
the need to pay fees. Although their continuedritariton to health and

social care provision is very important, it alsosh be recognised that
they charge fees themselves and operate in a cari@henarketplace

alongside other private providers who would be isgpi to pay fees.

Further, both voluntary and private providers ofreagive rise to the

same need for proper regulation and inspection.

Individual providers of a Regulated Activity

3.11

* One consultee at a briefing meeting raised theemattan individual
caring for a person in their own home, whether taeer would fall
within the definition of providing a Regulated Adty and if so what
training would be required.

e This issue was also raised in a written responkds ‘important to
enable an individual who is well known to a persath dementia,
but who is not a healthcare professional, to becameapproved
provider. Fair and reasonable standards need teebeoncerning
training and qualifications required.

Comment

The details of what will be defined as a Regulaetivity will be set out
in future Regulations and there will an opportunifpr further

consultation on this matter. However, it is intetidthat Regulated
Activities will include a person who is employedd guaid to provide
nursing or personal care to an individual in his ber own home. The
standards and training requirements will also bebjsat to further

consultation; however, it is anticipated that a mom level of training
will be required. There is provision within the fird.aw to set a
timeframe for the carer to achieve the requiredldjeations and skills.

Whistle-blowing

3.12

¢ One respondent stated: “The Regulations shouldlersabindividual
to be a ‘whistle-blower’, without fear of recrimitan”.

Comment

This will be addressed in the Regulations and Steds] as these will set
out in more detail what will be required of the pider and manager.

Workforce demands versus population restrctio

* One consultee raised a concern about the projeuteeised demand
for care workers and the limitations placed on paian increase by
the States.

Comment

The projected increase in the demand for care wsriea consequence
of the predicted demographic changes. The demamtteady apparent

and growing; the draft Law and subsequent Reguigtiare a necessary
safeguard to ensure that these carers are safecantpetent.
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ANNEX TO APPENDIX 1

List of Stakeholder Consultees

All States Members

Health, Social Security and Housing Scrutiny Patembers

Care home providers

Care home managers

Nursing agency providers
Domiciliary care providers

General Practitioners

Independent Medical Practitioners
All Dentists

H&SSD Corporate Directors

FNHC

Laser Therapy Providers

Cosmetic Techniques providers
Jersey Fire Service

States of Jersey Police

Jersey Vetting Bureau

Employment and Social Security
Chief Officer Home Affairs

Prison Governor

Independent Safeguarding Partnership Board
MENCAP

Self-Advocacy Jersey

MIND Jersey

Independent Mental Health Advocate
Jersey Autism

Jersey Association of Carers

Age Concern

Alzheimer’s Society

Headway

Jersey Stroke Society

Motor Neurone Disease Association
Jersey Society for the Disabled
Jersey Parkinson’s Disease Society
Cystic Fibrosis Trust

Jersey Association for Spina Bifida
Jersey Asthma and Respiratory Society
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Jersey Epilepsy Association
Jersey Kidney Patients Association
Jersey Women'’s Refuge
Macmillan Cancer Support
Meningitis Trust

Multiple Sclerosis Society
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APPENDIX 2 TO REPORT
Human Rights Notes on the Draft Regulation of CaréJersey) Law 201-

These Notes have been prepared in respect of thit Regulation of Care (Jersey)
Law 201- (the draft Law”) by the Law Officers’ Department. They summartbe
principal human rights issues arising from the eots of the draft Law and explain
why, in the Law Officers’ opinion, the draft Law mpatible with the European
Convention on Human RightsECHR”).

These notes are included for the information of Stas Members. They are not,
and should not be taken as, legal advice.

The draft Law will make new provision for the regtibn of health and social care in
Jersey. Its provisions cover various regulatoryeatp intended to be of general
application across the range of activities ultiate be regulated pursuant to the
draft Law: for example, a system of registratiom fwoviders, and managers of,
regulated activities, inspection powers and thaldishment of a Health and Social
Services Commission (th€ommissior).

The draft Law engages various Articles of the ECWRich are addressed in turn.
Article 6 ECHR — The right to a fair trial
Right of appeal against a decision of the Commiséiaticle 44)

Article 6(1) ECHR requires that those who face gedmination of their ‘civil rights
and obligations’ must be entitled to a ‘fair andlihearing... by an independent and
impartial tribunal’. The guarantees afforded byidlet 6 ECHR will only be relevant
to the extent that an act or a decision is deteativia of a ‘civil right’ or ‘obligation’.

The draft Law contains a number of provisions tlegjuire the Commission to make
decisions affecting a person’s ability to carry @anmanage a health or social care
service. For example, the draft Law requires thas¢ who wish to carry on, or act as
manager in relation to, a regulated activity argistered to do so (Article 3) and,
under Part 4 of the draft Law, the Commission Hes power to vary conditions
applied to a registration (Articles 17 and 18) amduspend and cancel registrations
(Articles 19 — 21).

The right to engage in a business is a civil righd,inter alia, a power to grant or
refuse an application for registration to carry onto act as a manager in relation to, a
regulated activity will attract Article 6(1) ECHRrqiection. Similarly, it is well
established that civil rights will be determinedesd registrations or licences to carry
out particular acts are suspended or cancelleadonditions attaching to them are
varied. Aspects of the Commission’s regulatory eigt in these decisions will also
require a judgement as to whether a person isrfdompetent to perform a certain
regulated activity and such decisions may als@nalely, be determinative of a ‘civil
right’.

Article 6(1) ECHR requires that civil rights be dahined by an ‘independent and
impartial tribunal’. It will be compatible with Aidle 6 ECHR for the Commission to
make decisions that will determine a civil right tliat decision is “subject to
subsequent control by a judicial body that has jtuilsdiction and does provide the
guarantees of Article 6(1)” and “has the abilityqash the impugned decision or to
remit the case for a new decision by an impartiay. The body in question here is
the Royal Court, who will hear appeals against @mnmission’s decisions under
Article 44.
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In this case, the ability to appeal to the Royall©es sufficient to make the process of
determining civil rights and obligations under ttraft Law compatible, as a whole,
with Article 6 ECHR. In this regard it is relevaimt note that Article 44 of the draft
Law does not seek to restrict the nature of an @pged that, in practice, an appeal
might perhaps be brought on a point of law, duarnalleged mistake as to relevant
facts or for the reason that the Commission’s d@tis/as considered unreasonable.
The flexibility ensures that the draft Law is cortiple with Article 6 ECHR without
any further analysis of the nature of the decisiod the scope of the appeal ground
required to render the decision-making process wha@e compatible with Article 6
ECHR.

Article 44(2) provides that an appeal should beught within the period of 28 days
following the day the person having the right opegl receives notice the decision of
the Commission. Limiting the period within whichcamplaint can be brought in this
manner is, in principle, compatible with ArticleEBCHR; however, any limitation
period must pursue a legitimate aim and meet thteofeproportionality. The rationale
for a time limit in the current context is to ensuhat complaints are introduced
within a reasonable time and to protect againgj lperiods of uncertainty, and should
be considered compatible with Article 6 ECHR prtes.

The protections afforded by Article 6 ECHR may adgply to decisions concerning
the appointment and termination of appointment ofmmissioners and of the
chairman of the Commission (see paragraphs 2, 37aofl Schedule 2 to the draft
Law). The draft Law does not provide for an expmaesins of appealing a decision of
the Chief Minister or the Chairman of the Commisdiothis regard, so it appears that
the only means of challenging such decisions wbeldy way of judicial review. In
this context, the availability of judicial revieve @ means of challenging a decision is
sufficient to ensure compliance with Article 6 ECHRuch decisions are, on balance,
properly characterised as matters of administratiiecretion (as opposed to
adjudicatory decisions) in respect of which theligpgon of judicial review ensures
the determination of any relevant civil rights cheeved in a manner compatible with
Article 6(1) ECHR.

Article 8 — The right to respect for private life

Article 8 ECHR is engaged by numerous provisionshim draft Law: the power for
inspectors to enter and inspect premises (Arti6le the requirement to provide to the
Commission certain documents, information and @xavhen requested (Article 28)
and the power to inspect and take copies of anyurdents or other records
(Article 26(6)(b)); and the examination of persoreceiving care by inspectors
(Article 26(10)).

Power to require documents (Article 28)/Power tEpict documents and take copies
of any documents or other records (Article 26)

Personal data is protected under Article 8(1) EGiSRart of the subject’s private life
and it has been held that information containedhiwitmedical records and
correspondence will attract Article 8(1) ECHR paiten. The information,
documents and records covered by the draft Law iwilnany cases be medical in
nature, particularly where linked to the investigat of care standards, so the
Article 28 requirement to provide such items, amel power in Article 26(6)(b) of the
draft Law for the inspection of these items, willjage the Article 8(1) ECHR right to
privacy.

Any interference with tharticle 8(1) ECHR right must be justified under Article 8(2)
ECHR, meaning it must be (a) in accordance withlake (b) in pursuit of one of the
legitimate aims set out in Article 8(2) ECHR; ang) ifecessary in a democratic
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society. ‘Necessity’ requires the identification af pressing social need and the
existence of “relevant and sufficient” reasons ustify the interference at issue. A
measure will only be proportionate to the legitimaim if supported by sufficiently
persuasive reasons.

The nature of interference constituted by the in8pe powers in the draft Law would
be deemed to be ‘in accordance with the law’; thasvisions will have a basis in
domestic law and can be viewed as sufficiently igsgeand accessible, therefore being
foreseeable. The rationale for that interference cigarly, to ensure that the
Commission is better able to regulate those whwigeohealth and social care in
Jersey and that objective directly correspondé&eédprotection of health’ objective in
Article 8(2) ECHR.

‘Necessary in a democratic society’ requires therbe a pressing social need for the
interference in question. In the present cass,fiir to conclude generally that powers
to requisition information, documents and recordsl & inspect such items are
‘necessary’ for ensuring compliance with the dtaftv and standards of care and, in
turn, for ensuring proper regulation of the caret@e The importance of such
regulation is without doubt, it is a ‘pressing sdaieed’. Given the legitimate aims
concerned and the necessity for regulation, therfertence with the Article 8 ECHR
right is proportionate, in principle. There will Iz obvious practical obligation on
inspectors and the Commission to exercise the siigui and inspection powers in a
proportionate manner.

An important aspect in determining what is ‘necgséaa democratic society’ is the
identification of procedural safeguards which ngty the exercise of powers
interfering with private life and ensure that atestaemains within its margin of
appreciation in fixing the applicable regulatonarfrework. In the draft Law, the
purpose for the exercise of inspection powersuifiog the inspection of documents
containing personal data is stated. That is tolckempliance with requirements and
the meeting of standards and, specifically in i@hato document requisition powers,
where the Commission considers it “necessary apadignt” for the purposes of any
of its regulatory functions. Linking inspection pems to such objectives should in
theory temper any frivolous or unnecessary exemigbe powers. In addition, there
is a requirement in Article 25(2)(b) of the drafeai for an inventory of any
documents, records or other items seized by ardatgpto be submitted to the person
concerned, which amounts to a further safeguarthsigabuse.

Entry onto premises (Article 26)

Article 26 provides inspectors with the power tdegronto premises in order to carry
out inspections. It is clear that the Article 8 BRHght to home life applies to private
dwellings. However, it has also been held to extentusiness premises in certain
circumstances and in some cases a company magmelyticle 8 ECHR to establish
a right of respect for its business premises. taeje health and social care is provided
from a variety of premises and by a range of ex#tiso we might assume that the
exercise of these powers will in most cases entfageght in Article 8 of the ECHR.

The Article 26 power to enter and inspect premisas a clear rationale that would
come within the legitimate ‘protection of healtibjective expressed in Article 8(2)
ECHR. The fact that the power to enter and inspesises may be exercised at any
time, and without notice where necessary, is baldtxy safeguards within Article 26.
For example, the purpose for the exercise of they @md inspection power is defined
in Article 26(1); inspections on private dwellingsist be with consent or where it is
in the best interests of the occupant; evidenadbefuthority of the inspector must be
produced if requested; and the specific powersrttet be exercised by the inspector
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once access to the premises has been obtainectacaitsin Article 26(6)—(11). In
terms of proportionality, the necessity for cargyimut inspections in view of the need
to protect against abuse and poor care standaedemnis a persuasive rationale for
interference with the Article 8 right here. Overdlle inspection powers in Article 26
should be deemed compatible.

Examination of persons receiving care (Article 28]1

Article 26(10) provides that an inspector condwgtan inspection of premises may
examine in private any person receiving care agamommodated on, the premises
being inspected. The rationale for this power ign@able inspectors to determine, by
regard to the condition of persons being caredifoequirements and standards under
the draft Law, and attaching to a registration, lbeegng complied with. Generally
speaking, medical examinations engage the ArticEGHR right to privacy and
associated principles of dignity. There are clearsdivities that go with providing a
power to conduct such examinations and the Ar6@d0) power is hedged by
safeguards: the inspector must be a medical poait or nurse, there must be reason
to believe that the person is not receiving praaee or is not properly accommodated
and the person consents (or is incapable of dahgExaminations with the consent
of the person should cause no issues. Those ogevatbin the remit of the
Article 26(10) on a proportionate basis, in casbsne consent is not provided, should
also remain justifiable and compatible with the BCH

Article 1 of the First Protocol of the ECHR (“A1P1") — Right to Property

There are a number of provisions and featureseofithft Law that engage A1P1: the
requirement for a registration to carry on, or @i manager in relation to, regulated
activity (Part 2), the imposition of conditions arefjuirements of registration (Part 3)
and powers to vary conditions and suspend and teggistrations; and the power for

inspectors to seize items (Article 26).

Requirement for registration, imposition of commlis, variation, suspension and
cancellation of registration

Part 2 of the draft Law provides that those whaycan, or who act as a manager in
relation to, a regulated activity must be regislarader the draft Law. It goes without
saying that the types of activities that are todmpilated pursuant to the draft Law will
be services that are pursued as some form of emmglaly or economic activity by
providers in Jersey. In the context of the ECHR, g¢honomic benefit deriving from a
registration, and other forms of regulatory apptot@carry on a particular economic
activity constitutes a ‘possession’ for the purgoseA1P1. So, to the extent that an
economic benefit derives from a registration issueder the draft Law, there is
potential for A1P1 to be engaged.

A ‘possession’ in the context of A1P1 has been mjige expansive scope and has
been held to cover the form and value of a firnlient base and the economic

interests connected with the running of an estatmlent. Companies or individuals

providing health and social care services in Jerfseyn which an economic benefit is

obtained, may be able to establish this as a ‘psa&s® for the purposes of A1P1.

Accordingly, powers in Parts 2—4 of the draft Lawréquire registration, to impose

conditions on the nature of that registration armvers to suspend or cancel a
registration may amount to an interference withitlemtified possession.

In terms of interference, a regime for the regtgirg cancellation and suspension of
health and social care services will amount to @antml of use’ of any economic

benefit associated with that service. For a measomstituting a control of use to be
justified, it must be in accordance with law and‘tbe general interest’. The measure
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must also be proportionate to the aim pursuedhé dontext of A1P1, a general

interest has been found in measures taken forthesdisons, social welfare reasons
and legality, such that compliance by an entityhwiertain laws has been held to
constitute a legitimate general interest objectBeoadly speaking, the registration

regime provided in the draft Law is imposed to melgectives that can be aligned

closely to these recognised interests. The regmtraf providers and managers is

required to ensure that the provision of health soxlal care in Jersey is done so by
appropriate persons and in accordance with stasdard requirements designed to
protect those receiving care. Equally, for thesesoas, there is a necessity for such
registrations to be suspended or cancelled. It Idhbe appreciated that, where

property rights are concerned, states have a cenaditk margin of appreciation in

determining the existence of a general public cone&d in implementing measures
designed to meet it, so in imposing a registraigstem that interferes with certain

property rights but is required for an identifialpleblic interest, the States would be
afforded a substantial degree of deference.

A further strand of justification for a ‘control afse’ under A1P1 is the need for
measures to be in ‘accordance with the law’. Thguires the law to be sufficiently
precise and foreseeable, and it is fair to concthdethe draft Law would satisfy this
requirement.

In terms of proportionality, the implementation afregistration and cancellation
system for health and social care providers andagens is entirely proportionate to
the general interest of ensuring the safe provisdnthose services. Expedited
processes for the variation of conditions and themédiate cancellation of a
registration are also justifiable given the pultiterest issues concerned. A variation
of a condition will take place only where theraiparticularly urgent and serious risk
to the life, health or well-being of an individudh the case of an immediate
cancellation, a provisional order is required fralre Bailiff with subsequent

consideration by the Royal Court, which should duagainst any unduly arbitrary
cases for cancellation. Overall, the draft Law does propose anything radical in
terms of requiring registration (rather it makese theach of regulation more
comprehensive). Even if any aspect of such reguiatiere to be challenged, it would
be difficult to maintain that it amounted to ancessive’ regime or was without due
cause.

Seizure of goods (Article 26(6)(e))

Article 26(6)(e) of the draft Law permits inspe&do “seize and remove from the
premises any documents, records and other itemgdhe context of the draft Law, an
inspector may decide it necessary to seize ceegupment belonging to a provider.
In A1P1 terms, the seizure of property ancillarythe enforcement of domestic
legislation, such as the draft Law, has generaflgrbtreated as a control of use of
property.

In terms of justification, the general interestéhés, again, the protection of those in
receipt of health and social care. That generatrést would encapsulate the
requirement that inspectors should be able to swimes, including property, if that is
required in order to check compliance with stanganmd requirements set pursuant to
the draft Law. The power to seize items is, in @pte, proportionate to the legitimate
aim identified here. Abuse of the power is safededragainst by Article 26(1) setting
out explicitly that the inspection power, includitige power to seize, is to be used for
checking compliance with the draft Law and whe#tandards are being met. There is
also a requirement to provide an inventory of iteemoved, which is an additional
safeguard against excessive interference with thB1Aright. Overall, the seizure
power in the draft Law is justifiable in principlowever, as with the inspection
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powers in the draft Law generally, these are powbkat must be exercised in a
proportionate manner in practice, based on the@atiithe inspection and the specific
public interest being pursued.

Re-issue Note

This Projet is re-issued because the departmespairtr included within the original
publication was not the correct version.
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Explanatory Note

This Law makes new provision for the regulatiomeélth and social care.
Part 1 — Preliminary

Article 1 is the interpretation provision. In patlar, it defines “health care” and
“social care”. These definitions set the scope lbhtimay be regulated under the Law,
although not all descriptions of care will be regall under the Law when the
requirement to register under the Law is first Igtduinto force. The scope of the
regulatory regime will be expanded over a numbeyeairs, and the States are given a
power to amend the definitions “health care” andcfal care” and definitions
associated with them. The descriptions of health aad social care that are regulated
under the Law, and the services connected with trema defined as “regulated
activities”, specifically, in Article 2.

Article 1 also defines “Commission” as the Healthd aSocial Care Commission
established under Article 35.

Article 2 gives effect to Schedule 1 in which a ganof descriptions of regulated
activities will be set out. These will be addedetrme, by amending Regulations.

Part 2 — Requirement and procedure for registration

Article 3 creates the requirement for a provideb¢oregistered in order to carry on a
regulated activity and for a manager of a regulatetvity to be registered in order to

act as such. Carrying on the activity or actingresager when not registered is an
offence liable to imprisonment for up to 12 mon#émsl/or an unlimited fine. It is also

made an offence for a person to hold himself osdléout as registered when he or
she is not, or to hold out premises as premisestoch a regulated activity may be

carried out, when they are not. The penalty foraffence is a fine up to level 4 on the
standard scale (currently £5,000).

Article 3 also empowers the States to make Reguistior determining which of 2 or
more persons is the provider of an activity, irnaecwhere the activity is carried on by
them, acting in different capacities. In additiinprovides that, where an activity is
carried on by a Minister, the officer who is theaanting officer for that Ministry is
the person who is required to register as the geswof the activity unless the States
by Regulations, provide otherwise.

Article 4 sets out the process for applying forisggtion in relation to a regulated
activity, whether as the provider or as the manager

Article 5 requires the Commission to register avgter in relation to a regulated
activity if the Commission is satisfied that theyider is a fit person to carry on that
activity, has a registered manager in relationh® activity and will comply with
requirements imposed by Regulations made undeclért4. The same criteria apply
to the registration of a manager.

Article 6 requires the Commission to notify an apmht if it intends to refuse an
application or grant it on conditions other thaash sought by the applicant. In such a
case, the applicant has 14 days to make repreigmstab the Commission, and the
Commission must have regard to the representatiomeaching its final decision.
However, if the applicant signifies that he or steeepts the Commissions proposed
decision, there is no need to wait 14 days betdredomes final.

Article 7 requires the Commission to register acessful applicant and, in the case of
a provider, issue a certificate. An unsuccessfydliegnt must be informed of the
reasons for refusal of his or her application ang he may appeal against the refusal.

Page - 26 S%ates%
P.95/2014 (re-issue) of Jersey



Article 8 requires the Commission to keep a registeder the Law, enter specific
information in it, and make it available to the pabArticle 8 also provides for the
information to be contained in a certificate issteed registered provider.

Article 9 requires a registered provider or a reged manager to pay an annual fee
for his or her continued registration. A surchavgi be imposed for late payment,
and a failure to pay could lead to cancellationegfistration.

Part 3 — Conditions and requirements of registratio

Article 10 empowers the States, by Regulationssebcriteria to be applied by the
Commission when determining whether a person i$ pefson to be a provider or
manager in relation to any regulated activity. Regulations may further require the
Commission to take certain steps in making suckastbn — for example, requiring
the Commission to obtain an up-to-date criminabrdaccheck from an applicant for
registration.

Article 11 makes it a condition of the registratiohevery provider, in relation to a
regulated activity, that that there is also a managgistered in relation to the activity.

Article 11 also empowers the States to make Regukaspecifying the circumstances
in which the registered provider and registeredagan in relation to an activity may
be one and the same person. Regulations may sffedifer mandatory conditions of

registration. For example, if a person is registécecarry on the provision of personal
care combined with accommodation, there would lmaadatory condition that the

registration would specify the numbers and desorigtof persons for whom the care
may be provided at a given location. The requirdnemmpose a condition as to the
number of persons cared for would be mandatoryitbubuld be for the Commission

to fix the number.

Article 12 gives the Commission a discretion to @s@ conditions on registration. For
example, a condition might be imposed requiring anager to complete certain
training by a given date, or a condition might aatatio for the number of workers
required in relation to a specified number of pessbeing cared for. Discretionary
conditions may be imposed indefinitely, for a sfiedi period of time or until the
occurrence of a particular event.

Article 13 makes it an offence for a registeredviiter or registered manager to fail,

without reasonable excuse, to comply with a cooditf his or her registration. The

penalty for the offence is a fine of up to £50,008ticle 46 creates a defence to an
offence under this Law where the contraventioruis t the act of another person and
the provider or manager took all reasonable stegzrévent the commission of the

offence.)

Article 14 empowers the States, by Regulationspiecify requirements that must be
complied with in the conduct of a regulated acyivithe Regulations may require that
either or both of the provider and manager complithwthe requirements.

Paragraphs (2) to (5) describe in detail, the kofdrequirements that may, in

particular, be imposed. A failure to comply withrequirement may be made an
offence (paragraph (6)). Further, the Commissiony @ empowered to serve
improvement notices allowing a provider and/or nggmaa period of time to rectify

shortcomings. The Regulations may provide that fl@enoce may not be prosecuted
unless an improvement notice has been serveddirdtthe provider or manager given
the opportunity to rectify a shortcoming, as dexssuli

Before lodging Regulations under this Article, anidter must consult with interested
parties. Article 39 imposes a general duty for aister to consult the Commission
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whenever he or she is considering proposals forlegiglation relating to health or
social care.

Article 15 provides that the Commission may, afeemsultation with interested
parties, publish standards for compliance with megpents imposed by Regulations
made under Article 14. Non-compliance with the dtads does not, of itself, make a
person liable for an offence or in any civil prodiegs. However, the standards must
be taken into account by the Commission when ma#esions under this Law, by
the Bailiff and Royal Court when deciding whetherciincel a person’s registration
with immediate effect, by a court when hearing apeal against a decision of the
Commission, and in any proceedings for an offenedeu this Law. In addition,
standards may be admitted in evidence in any cahancivil proceedings that do not
arise under this Law.

Article 16 empowers the States to make Regulatiegarding what happens if, for
any reason, there ceases, at short notice, toregistered manager, or that person is
not able, for any reason, to carry out the dutieshat role. The Regulations may
permit a person to act as temporary manager witheury registered. However, if a
person acts in that capacity, he or she may be e under the Law as if he or
she were registered.

Part 4 — Variation of conditions, suspension and ceellation

Article 17 provides for the variation of conditiom®iposed on a registered person
(being either a registered provider or registeremager). The registered person may
apply for a variation of a condition or the Comngssmay, itself, decide to vary a
condition. A variation may be permanent or tempardihe Commission must notify
the registered person of the variation it is prappso make, and the registered person
is allowed 14 days in which to make representatimgarding the variation. The
Commission must have regard to any representationgaching its final decision.
However, there will be occasions where the regstgrerson applies for a variation
and the Commission is prepared to grant it on émmg requested. In such a case,
there is no need for the Commission to give advanutiee of its decision, and await
the registered person’s representations, beforezdahation takes effect. A variation
will not take effect until the registered persorights of appeal are exhausted, unless
he or she agrees otherwise.

Article 18 provides for a case where the need ty ¥he conditions of a person’s
registration is so urgent that the procedures iinckrl?7 should not be followed. The
case is one where any delay would be a serioudaiie life, health or well-being of
an individual. In serving notice of the variatidghe Commission must give its reasons
for relying on this Article to impose the variatiaith immediate effect.

Article 19 gives the Commission power to suspemnegsstered manager. The grounds
for suspension are described in paragraph (1). Jéramission may only decide to
suspend a manager for up to 3 months, but may ruakeer decisions to extend a
period of suspension by up to 3 months at a tine Manager has a right of appeal
against each decision. Ordinarily, the Commissiarstngive the manager and the
registered provider 14 days in which to make regregtions before the manager is
suspended. However, there is an exception if tisesieserious risk to the life, health or
well-being of an individual which justifies immetiga suspension. Immediate
suspension can only be imposed for up to 21 daybsttee manager and the registered
provider have 14 days, after being notified of shiepension, to make representations.
The Commission must, in deciding whether to extdredsuspension, have regard to
those representations. It may also terminate areidiste suspension after considering
the representations.

Page - 28 S%ates%
P.95/2014 (re-issue) of Jersey



Article 20 gives the Commission a discretion to agna registered manager’'s or
registered provider's registration. The grounds fiboing so are set out in
paragraphs (1) and (2). The Commission must nolibth the person whose
registration is to be cancelled and the registeregider or registered manager, as the
case requires. Both persons notified have 14 dayghich to make representations
regarding the cancellation. A cancellation cana&eteffect until the person’s rights
of appeal are exhausted, unless he or she aglressvise.

Article 21 allows the Commission to apply to thdl@aor a provisional order for the
immediate cancellation of a person’s registratwhether as a provider or manager.
An application is made without the person beingfieok of it. The Bailiff make a
provisional order to cancel the person’s regigratvith immediate effect if he or she
is satisfied that there are grounds for cancetlatimd that there is prima facie
evidence that there will be serious risk to the, lliealth or well-being of an individual
if the cancellation does not have immediate effébe order takes immediate effect,
but the matter is then referred to the Royal Céuriconsideration. The Royal Court
may cancel, vary or confirm the order. It also pa#er to make such other order as it
thinks appropriate in the interests of users of tbgulated activity to which the
cancellation relates.

Article 22 applies only to “essential services”.eEb are regulated activities which
have only one provider, being a Minister. An exaangbuld be the provision of the

acute hospital service by the Minister for Healthd aSocial Services. If the

Commission considers that there are grounds focatkmtion of either the registered
provider or registered manager in relation to teseatial service, the Commission
may, as an alternative to cancellation, preparepart under this Article. The draft

report must be sent to the Minister in questiore thgistered provider and the
registered manager, each of whom has 28 days te negkesentations regarding the
report. The Commission, in preparing the final grahust have regard to any
representations made. The final report is then &emhe Council of Ministers, and

must make recommendations as to actions that sHmeilthken in relation to the

essential service. The Commission must also puthiisheport.

Article 23 allows a registered provider or registtimanager to apply for his or her
registration to be cancelled. The Commission malysee or defer granting an
application pending any investigation of a suspkdiElure to comply with any

conditions of registration or requirements impobgdRegulations under Article 14.

Part 5 — Inspections, investigations and complaints

Article 24 provides for the Commission to appomspectors. The Commission may
only appoint a person as an inspector if satisfied he or she has the appropriate
qualifications and knowledge to conduct inspections

Article 25 provides that inspectors carry out irgmns as directed by the

Commission, for the purposes of the dischargesdiinctions under the Law or under
Regulations made under Article 30 (for exampleeguirement to inspect a regulated
activity at least twice a year, whether or not ang-compliance is suspected).

An inspector submits his or her findings to the @assion.

Article 26 defines an inspector’s powers of insfggttThe purpose of an inspection is
to check whether the conditions and mandatory reqents of registration are or
being will be complied with and whether any assetlastandards published by the
Commission under Article 15 are being or will betme

An inspector cannot enter a private dwelling withdlbe consent of one of the
occupiers. However, there is an exception to thiis if a sole occupier is incapable of

S%ates% Page - 29
of Jersey P.95/2014 (re-issue)



giving consent and the inspector believes that im ithe best interests of that occupier
that an inspection is made.

An inspector must produce proof of his or her adthdo conduct an inspection, if
requested.

An inspector may be accompanied by other persomsnwhaking an inspection,
including a police officer, and may take any equéminneeded to conduct the
inspection.

Paragraphs (6) to (8) describe the sort of invagbg and enquiry that an inspector
may make during the course of an inspection.

In addition, if the inspector is a doctor or a myrhe inspector may examine a person
who receives care, or is accommodated, on the pesmif the inspector has reason to
believe that the person is not being cared for gmgp The person’s consent is
required for the examination, if he or she is cépalbgiving such consent.

Article 27 requires the Commission to prepare arefollowing an inspection that is
carried out pursuant to a requirement imposed yuR&ons made under Article 30.
The report shall include the Commission’s conclosi@s to whether conditions
imposed on registration and the requirements of.#we are being complied with and
any standards issued by the Commission being niet. Jommission must send a
draft of the report to the registered provider aggister manager, each of whom has
28 days to submit a response to the draft repd. Commission then prepares and
publishes the report and sends a copy to the eegistprovider and registered
manager. The obligation to publish a report dodsapply to a report that is carried
out for the purposes of considering an applicatimmegistration.

Article 28 gives the Commission power to requireegistered provider or registered
manager to provide documents or information thatGoemmission needs to discharge
its functions as the regulator.

Article 29 makes it an offence for a person, with@asonable excuse, to obstruct an
inspection or to fail to comply with a requiremémposed by an inspector conducting

an inspection or by the Commission, under Artide Phe penalty for the offence is a

fine of up to level 4 on the standard scale (£5,000

Article 30 requires the Commission to ensure tlomtaints about the carrying on of
regulated activities are dealt with and, as appatgrinvestigated, whether it is the
Commission itself that deals with and investigates complaint, or another person.
The Commission is also required to publish its pdares for handling complaints.
The States may make Regulations requiring the Csmiam to conduct inspections,
whether at specified intervals or upon the occueent specified events.

Part 6 — Use of information

Article 31 is concerned with the disclosure of d¢daffitial personal information. Such
information is defined as information which hasmeétained by the Commission and
which must be held in confidence, and which reladeand identifies an individual.
Any person who knowingly or recklessly disclose® timformation during the
individual's lifetime is guilty of an offence. Thgenalty for the offence is a fine of up
to level 4 on the standard scale (£5,000).

Article 32 provides 2 defences to the offence itiode 31. The first defence is that
either one of the circumstances described in papdg(2) applies or that the
defendant reasonably believes that one of themiesppThe second defence is
described in paragraph (3).
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Article 33 allows the Commission, having obtainatbimation in connection with a
function under this Law, to use it in connectiothnanother of its functions.

Article 34 allows the Commission to disclose infation that it has obtained in
connection with any of its functions. Informatidmat identifies an individual may be
disclosed with the individual’'s consent. Otherwiary information may be disclosed
as permitted by paragraph (3).

Part 7 — Establishment and general functions of Comission

Article 35 establishes the Health and Social Capen@ission as a body corporate
with perpetual succession. The Commission must haleast 4, but not more than 8,
Commissioners. The States may, by Regulations, dntéese minimum and

maximum figures. Article 35 also gives effect toh&dule 2, which makes further
provision as to the Commission.

Article 36 declares the Commission’s independenom fthe Minister for Health and
Social Services, the Chief Minister (who appoihis Commissioners) and the States.

Article 37 requires the Commission to dischargeftimetions conferred on it, whether
by this Law or any other enactment. In additiong @hief Minister may lodge
Regulations transferring a function of regulatirealth or social care from a Minister
to the Commission.

Article 38 requires the Commission to prepare aiepn health and social care, as
and when requested by the Chief Minister or theidfiem for Health and Social

Services. The Commission may prepare and publigpart on any aspect of health
and social care, as it sees fit. The Commissia@isis required to publish information

and advise the public regarding this Law and othatters relevant to the functions of
the Commission.

Article 39 requires a Minister to consult the Corasidn upon proposals for the
preparation of Regulations under this Law and ahgrmlegislation concerning health
or social care. The Minister may also consult tleem@ission on any other matter
relating to the provision of social care.

Article 40 limits the liability of the Commissiothe Commissioners, its employees
and other appointees for acts done in the dischafghe Commission’s functions.
There is no limitation of liability if the act isotie in bad faith. Nor is there any
avoidance of liability for an award of damaged# fict was in breach of the European
Convention on Human Rights.

Article 41 gives the Chief Minister the power toepcribe fees and any surcharge
payable to the Commission under this Law. If nesfeesurcharge are prescribed, the
Commission may set them, having first publishedpitsposals and then consulted
with the Chief Minister.

Article 42 makes the Commission’s income exemphfincome tax.

Article 43 requires the Commission to produce amuah report, which must include
its accounts. The Commission must publish the temiod send a copy to the Chief
Minister.

Part 8 — Appeals, general offences and closing

Article 44 confers a right of appeal against angisien of the Commission under the
Law. Any appeal must be made within 28 days of dpeintified of the decision in
question.

Article 45 makes it an offence to provide false misleading information in
connection with an application under this Law oewhiequired by the Commission or
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an inspector to provide information. The penalty ttee offence is imprisonment for
up to 12 months and/or an unlimited fine.

Article 46 makes the standard provision as to thkility of the officers of a body
corporate, or of the partners of a partnership bzt separate legal personality for
offences committed by the body corporate or pastripr

Article 47 provides a defence in proceedings foradience under the Law. The
defence is available where the defendant can ghatehe commission of the offence
was due to the act or omission of another persoan@ccident or other cause beyond
the defendant's control, and that the defendank tmasonable precautions and
exercised due diligence to avoid the commissiathefoffence.

Article 48 makes provision for the manner in whadbcuments may be served under
the Law.

Article 49 gives the States power to make Reguiatiovhich make transitional
provisions for the commencement of the Law and igion for the transfer of staff to
the Commission, once established.

Article 50 provides for the citation and commencatref the Law. Once the Law is
registered in the Royal Court, the Regulation mgkiowers in it will come into force
straight away. The Commission will also be estalelis but, initially, only for the
purpose of preparing any standards required undeicl@&15. The remaining
provisions of the Law will subsequently be commehiog Appointed Day Act.

Schedule 1 will describe regulated activities. Raiga activities will be added to
Schedule 1, over time, by Regulations made undgclAr.

Schedule 2 makes provision as to the appointme@baimissioners, the resources of
the Commission and the manner in which its busireessnducted.

Page -32 S%ates%
P.95/2014 (re-issue) of Jersey



Draft Regulation of Care (Jersey) Law 201- Arrangam

S5

Jersey

DRAFT REGULATION OF CARE (JERSEY)

LAW 201-
Arrangement
Article
PART 1 37
PRELIMINARY 37
1 INEEIPIELALION ...eeeeeee et emmmmm et nnee e 37
2 Regulated actiVItieS ...........covviiiiiiiiieee e, 39
PART 2 39
REQUIREMENT AND PROCEDURE FOR REGISTRATION 39
3 Requirement to be registered to carry on, or acta@sager in relation

t0, regulated ACHIVILY ..........uviiiiiiiiiiirreer e, 39
4 Application for registration as provider or manager.............c.ceeevvvveeeenn. 40
5 Grant or refusal of appliCation .............cecccmeiiiiiiiii e, 41.
6 Notice of intention to refuse application or impasaditions..................... 42
7 Notification of grant or refusal of application.................ccccovvvivvviievieennen, 42
8 Keeping of register and issue of certificates...........ccccceveeeiiiiiiiiiiieeneenn. 43
9 ANNUAT TR ..ttt et e e e eeeeee e 44
PART 3 44
CONDITIONS AND REQUIREMENTS OF REGISTRATION 44
10 Provider and manager must be fit persons ......cccccccooeeiiiiiiiiiiieiiiieee, 44
11 Mandatory conditions of regisStration ........cceeee.eeeeeciiiiiiiiiiiieiiceee e, 44
12 Discretionary conditions of regisStration ... .ccooeeeeeeeiieiiieeiieee e, 45
13 Offence of failure to comply with conditions of isation........................ 45
14 Requirements in respect of regulated aCtiViti®S..e......uueeeiiieiiieiiiiieieenen, 46
15 Standards for compliance with requUIreMEeNts .eeceeevvvvvvvvvvvvieviiiiiiiinn. 48
16 Arrangements during absence of MaNAJEr ... ceeereieiiivreeeeeeeennnnn. 48
PART 4 49
VARIATION OF CONDITIONS, SUSPENSION AND CANCELLATI® 49
17 Variation of CONAItIONS ........ooiviiiiiiiii e 49
18 Expedited procedure for variation of conditions................ccccooveeeveeeneen. 50
19 Suspension of registration of manager ... eceeeeeeeeeeeeeieeiiiiiineeinnnn.50
States & Page - 33

of Jersey P.95/2014 (re-issue)



Arrangement Draft Regulation of Care (Jersey) L&i-2

20 Cancellation of regiStration................comeeeeeeeeeieeieeeiieeiieeeeeeeeeeeeeeeeees 52
21 Immediate cancellation of registration...............ccccooeeee 53
22 Report 0N eSSeNntial SEIVICES ...............ummmmmmreeverennennnnnnnnennnnnnnna.——- 53
23 Cancellation of registration UPON reqQUEST ... ioiiieiieie e, 54
PART 5 55
INSPECTIONS, INVESTIGATIONS AND COMPLAINTS 55
24 [ g IS o T o (o] £SO PPUR 55
25 Requirements for inspection of premises....ccccceeveeeeeeeeiiiiiee 55
26 Powers Of INSPECHION ......uuuuieii e nnas 55
27 Report following iNSPECtioN............cevviiiiieiieiiiiiiiieiiiievenens b1
28 Power to require documents and information ...cccce....ccooeeeeeeieiinieen e, 58
29 Offence of obstruction or non-compliance ....cccceeeoooooooeeiii 58
30 Complaints and further requirements as to iNSPASLIO..............ccvvvvvvvennn. 58
PART 6 58
USE OF INFORMATION 58
31 Offence of disclosing confidential personal infotiom...................cc.c.ueeeee. 58
32 Defence to Article 31 ..o e 59
33 Use of information by COMMISSION .........euimeeccc i 60
34 Permitted disclosure of information by Commission...........c.cccccevvvveeeeee. 60
PART 7 61
ESTABLISHMENT AND GENERAL FUNCTIONS OF COMMISSION 16
35 Establishment of Health and Social Care Commissian......................... 61
36 Independence of COMMISSION ..........cevviiieeeeeeeeeeceeeeeeeeeeeeeee e, 61
37 Functions of COMmMISSION ........ccooeeiiiiiiie 61
38 Reports, information and adViCe ............ceeeeeeeeiiieeiiieiiiiiiiiieieineeeeennns 62
39 Minister’s duty to consult COMMISSION ... eeeeeeeeeeeieeeiiieeceeeeeeeeeee, 62
40 Limitations of liability ..............ccccorere . 63
41 Fees and surcharge chargeable by CommisSion .e...ooeeeeeeeeeeeeee..... 63
42 Exemption from iNCOME taX.......cccoveeiiiiiemeeecccccccce e 4.6
43 Requirement to prepare annual accounts and repartS..........ccoeeeeeeeennn. 64
PART 8 64
APPEALS, GENERAL OFFENCES AND CLOSING 64
44 Rights of appeal ... 64
45 Offence of providing false or misleading informatj@tc. ......................... 65
46 General provisions as to OffENCES .........uceeeeeeiiiiii e 65
a7 Defence — due dilIgENCE...........vvvvvieet e e e e ee e e 66
48 Service Of JOCUMENTS ......uuviiiiiieeessss s bttt e e e e e e e s st e e e e e e e e s snne 66
49 Transitional and transfer Regulations ... 66
50 Citation and COMMENCEMENT ... ..o 67
SCHEDULE 1 68
REGULATED ACTIVITIES 68
Page - 34 States &

P.95/2014 (re-issue) of Jersey



Draft Regulation of Care (Jersey) Law 201- Arrangam

SCHEDULE 2 69
APPOINTMENT, RESOURCES AND FUNDING OF COMMISSION 69
1 Interpretation of Schedule 2...............o e 69

2 Appointment of Chairman of COmMmISSION ........cccoevviviiiiiiiiiiiiiiieeeeeeeeee 69
3 Appointment of other COMMISSIONENS ..........cummmmreernennnnnnniieaenaaesaaeeeens 69
4 Disqualification for appointment..............coooevvieiiiiiiiieiiis 70
5 Term of office of COMMISSIONEN .........uuuiieemceceeee e 70
6 S o] £ F= 1[0 o PSPPSR 70

7 Termination of apPOINIMENT.........coiiiiiiceeeee e 71.

8 Remuneration and expenses of COMMISSIONErS...cccceeeeeeeiveeiieeieeieeeeenn, 71
9 Employees and agents of COMMISSION.........coueeiiuueiimiiiiiiiiiiaaeeeeae e 71
10 Other expenses Of COMMISSION...............oummmmmeesennnnnmniiiaaeeaaeeaaaeeaaaeesaeens 72
11 Financial resources of COMMISSION .........euieiieeiiieiiiiiiiiiiieiee e 72
12 P oteT0 8 g1 3=V g o = TH o 1 £ 72
13 Conduct of business by committee or delegate................ccooee. 73
14 PrOCEUUIES ...ttt ettt e e et e e e e e e e nneeeeeeas 73
States 35 Page - 35
of Jersey

P.95/2014 (re-issue)






Draft Regulation of Care (Jersey) Law 201- Artitle

S5

Jersey

DRAFT REGULATION OF CARE (JERSEY)

LAW 201-

A LAW to establish a Health and Social Care Commissmprovide for the
regulation of activities involving or connected lwithe provision of health or
social care; and for connected purposes

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dmtde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
PRELIMINARY
1 Interpretation
(1) Inthis Law, unless the context otherwise reggi-

“certificate” shall be construed in accordance w#tticle 8;
“Chairman” means the Chairman of the Commission;

“Commission” means the Health and Social Care Ca@sion
established by Article 35;

“discretionary condition” means a condition imposedier Article 12;

“fit person”, in relation to a provider or managshall be construed in
accordance with Article 10;

“health care” includes all forms of health carecliding nursing care)
provided for individuals, whether relating to phogdi or mental health,
and also includes procedures that are similar tsngoof medical or
surgical care but are not provided in connectiaiih&@imedical condition;

“health or social care” means health care or saaied;
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Article 1

Draft Regulation of Care (Jersey) Law 201

“health care associated infection” means any imdacto which an
individual may be exposed or made susceptible (@mrensusceptible) in
circumstances where —

(@) health or social care is being, or has beewyiged to that or any
other individual; and

(b) the risk of exposure to the infection, or ofseeptibility (or
increased susceptibility) to it, is directly ordirectly attributable
to the provision of that care,

but does not include an infection to which the widlial is deliberately
exposed as part of any health care;

“inspection” means an inspection under Part 5;
“inspector” means a person appointed as such wirtiete 24;

“mandatory condition” means the condition in Aid1(1) or any
condition imposed in accordance with Regulationsdenaunder
Article 11(3);

“medical practitioner” means a person registered agedical practitioner
under the Medical Practitioners (Registration)gégy Law 1960

“nurse” means a person registered as a nurse uhdeHealth Care
(Registration) (Jersey) Law 1995

“nursing care” means services that, by reason eir tmature and
circumstances, including the need for clinical jewhgnt, should be
provided by a nurse, including —

(@) providing care;

(b) assessing, planning and evaluating care neetise provision of
care; and

(c) supervising or delegating the provision of ¢care
“personal care” means assistance in daily livirgf thoes not need to be
provided by a nurse, being —

(a) practical assistance with daily tasks, suclkeattg, washing and
dressing; or

(b)  prompting a person to perform daily tasks;

“personal support” includes supervision, guidanceunselling (other
than counselling that is health care) and othepsdpn daily living that
is provided to an individual as part of a progranohsuch support;

“premises” includes any vehicle or vessel,

“registered” means registered under this Law imtreh to a regulated
activity;

“registered person” means a registered provideegistered manager;
“regulated activity” has the meaning given in Ali@;

“social care” includes all forms of personal camd aother practical
assistance, and all forms of personal support,igedvfor individuals
who, by reason of their age, illness, disabilityegnancy, childbirth,
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)

dependence on alcohol or drugs, or by any othesoreaare in need of
such care, assistance or support;

“States’ employee” has the same meaning as in ti@dyment of States
of Jersey Employees (Jersey) Law 2005

“worker” means —

(@) anemployee;

(b) a person working under a contract for servigelsether entered
into with that person or another person);

(c) aperson working on a work experience placerant

(d) avolunteer.

The States may, by Regulations, amend, in paphg1), the definitions

“health care”, “nursing care”, “personal care”, fpenal support” and
“social care”.

2 Regulated activities

(1)

)
®3)

(4)

©)

Schedule 1 has effect to describe activitie #re regulated activities
and circumstances in which any activity is excepfemm being a
regulated activity.

The States may by Regulations amend Schedule 1.

Regulations under paragraph (2) may add or dnaetivities only if the
activity involves or is connected with the provisiof health or social
care.

For the purposes of paragraph (3), the follgnéwtivities are examples
of activities connected with the provision of hbait social care —

(&) the supply of workers who are to provide suater

(b) the provision of transport or accommodationtfase who require
such care; and

(c) the provision of advice in respect of such care

Regulations under paragraph (2) may repeal mena any other
enactment consequentially upon the addition ofcdinity to, or variation
of an activity in, Schedule 1.

PART 2

REQUIREMENT AND PROCEDURE FOR REGISTRATION

3 Requirement to be registered to carry on, or achs manager in relation to,
regulated activity

(1) A person must not carry on a regulated activitfess he or she is
registered as the provider of the activity.
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Article 4
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(2)

©)

(4)

()

(6)

()

A person must not act as the manager in relgtoa regulated activity
unless he or she is an individual registered asrtheager in relation to
that activity.

A person must not —

(& hold himself or herself out as being registessda provider of a
regulated activity, when he or she is not so regsst;

(b) by his or her omission, allow another persotdtieve that he or
she is registered as the provider of a regulatéditgc when he or
she is not so registered;

(c) hold himself or herself out as being registeasdthe manager in
relation to a regulated activity, when he or sheaso registered;

(d) by his or her omission, allow another persotdbeve that he or
she is registered as the manager in relation epalated activity,
when he or she is not;

(e) hold out premises as being premises on whicpeeson is
permitted, by virtue of the conditions of his o megistration in
relation to a regulated activity, to carry on tgulated activity,
when the use of the premises is not so permitted; o

(f) by his or her omission, allow another person believe that
premises are premises on which a person is pedniitevirtue of
the conditions of his or her registration in redatito a regulated
activity, to carry on the regulated activity, whre use of the
premises is not so permitted.

A person who contravenes paragraph (1) ors(8ilty of an offence and
liable to imprisonment for a term of 12 months &md fine.

A person who contravenes paragraph (3) isygaflian offence and liable
to a fine of level 4 on the standard scale.

The States may by Regulations make provisiortie purposes of this
Law for determining, in relation to a regulatedidtt carried on by 2 or
more persons acting in different capacities, whighthem is to be
regarded as the person who carries on the regudatadty.

Where a regulated activity is carried on by @iMer, the following
person, instead of the Minister, shall be treafedthe purposes of this
Law, as the person carrying on the activity —

(@) such person as is specified, in relation to #udivity, by
Regulations made by the States; or

(b) if no-one is specified under sub-paragraphifajelation to the
activity, the person who, in accordance with AHi8l7 of the
Public Finances (Jersey) Law 2006 the accounting officer for
the Ministry.

4 Application for registration as provider or manager

(1) A person who wishes to carry on a regulatedsiictmust apply to the
Commission to be registered as a provider in résgfgbat activity.
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(2)

®3)

(4)

()

(6)

()

An application for registration of an individues the manager in relation
to the carrying on of a regulated activity musthiede by the person who
is or wishes to be registered as the providerspeet of that activity.

An application under paragraph (1) or (2) must

(@) beinthe form required by the Commission;

(b) contain the information required by the Comiaissin order to
determine the application;

(c) be accompanied by the documents required by tramission in
order to determine the application;

(d) be accompanied by the application fee; and

(e) contain a declaration, signed by the persohingsto carry on the
regulated activity and, if the application is faggrstration of a
manager, by that individual, that the informati@ntained in the
application is, and the documents accompanyingatiy@ication
are, true and complete, to the best of the dedlaramowledge and
belief.

An application may, with the permission of themmission, be made for
registration of a person as the provider of, ormttamager in relation to —

(@) 2 or more regulated activities; or
(b) aregulated activity carried on at 2 or morenpises.

The Commission shall publish application forfieg use under this
Article, or otherwise make them available to pratipe applicants.

The Commission may, for the purposes of degi@in application —

(@) request that an applicant provide further im@ation and
documents; and

(b) arrange an inspection.

The Commission is not required to make a dewgisn respect of an
application until —

(@ all the information and documents required by Commission
have been provided;

(b) the application fee has been paid; and

(c) any inspection required by the Commission ungkeragraph (6)
has been carried out.

5 Grant or refusal of application

(1) The Commission must grant an application mau#eu Article 4 for the
registration of a person as the provider in refatma regulated activity if
the Commission is satisfied —

(a) thatthe person is a fit person to carry orrégeilated activity;
(b) that the condition in Article 11(1) is compliagth; and
(c) astothe matter in paragraph (3).

(2) The Commission must grant an application mau#eu Article 4 for the

registration of an individual as the manager imatieh to the carrying on
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®3)

(4)

®)

of a regulated activity by a registered providerthé Commission is
satisfied —

(@) that the individual is a fit person to be a agar in relation to the
carrying on of the regulated activity; and

(b) as to the matter in paragraph (3).

The requirements specified in Regulations urfdéicle 14 must be, and
must continue to be, complied with, to the extdwtt they apply to the
carrying on of the regulated activity.

In deciding whether paragraph (3) is satisfted, Commission shall have
regard to any standards for compliance issued uAdigle 15, to the
extent that they apply to the carrying on of thgutated activity.

The Commission must refuse an application madter Article 4 if it is
not satisfied as to the matters described in thila.

6 Notice of intention to refuse application or impge conditions

(1)

)

®3)

(4)

()

(6)

(7)

This Article applies where the Commission pregmto —
(@) refuse an application;

(b) impose mandatory conditions on registrationtenms that differ
from those (if any) proposed in the application; or

(c) impose discretionary conditions.

The Commission must notify the applicant, intiwg, of its proposal and
the reasons for it.

Where the proposal relates to the registrattdna manager, the
Commission must also notify that individual, in tirg, of its proposal
and the reasons for it.

A person notified under this Article may mak@resentations, in writing,
to the Commission in respect of the proposal.

The representations must be made no laterlhatays after the notice is
given.

The Commission, in reaching its decision, mhave regard to any
representations made in accordance with paraggmnd (5).

If the person notified under this Article of,nore than one, each of the
persons notified under this Article, informs then@oission that he or
she does not intend to make any representationbabhe or she accepts
the Commission’s proposal, the Commission needwait until the
expiry of the period described in paragraph (5)okefreaching its
decision.

7 Notification of grant or refusal of application

(1) The Commission must, upon granting an appticatenter the particulars
in the register in accordance with Article 8.
(2) Where the application is for the registratiofi @ provider, the
Commission must also issue a certificate to theiges.
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®3)

(4)

The Commission must, upon refusing an appbecatgive written notice
of the refusal, and the reasons for it, to theiappt.

The Commission must also, when issuing a égatié to an applicant or
notifying an applicant of the refusal of his or legplication, notify the
applicant, in writing, of his or her rights of agpender this Law against,
as the case requires —

(@) the terms upon which any conditions are imposedn the
registration; or

(b) the refusal of registration.

8 Keeping of register and issue of certificates

(1) The Commission shall keep a register of pergegsstered under this
Law.

(2) The following particulars shall be entered I tregister in respect of a
provider registered to carry on a regulated agtieéihd the manager
registered in relation to that activity —

(@) the name and business address of the regigpeositler and the
date the provider was registered,;
(b) the names of —

() if the registered provider is a body corporate,secretary,
directors and any other officers,

(i) if the registered provider is a partnershipe thames of its
partners,

(iif)  if the registered provider is a trust, thenmss of the trustees,

(iv) if the registered provider is a foundationgthame of its
guardian and council members,

(v) if the registered provider is an unincorporatss$ociation,
the members of its management committee or, if hdee
members;

(c) the name of the registered manager and the ldater she was
registered,;

(d) the regulated activity; and

(e) the mandatory conditions and any discretion&ignditions
imposed upon the registration of the provider torycan the
activity and upon the registration of the managereiation to the
activity, and the date the conditions were imposed.

(3) The Commission shall —

(@) make the register available for inspectiormeasonable hours, by
members of the public; and

(b)  upon payment of the relevant fee, provide a@emwith a copy of
an entry in the register.

(4) A certificate issued to a registered providerstrstate —

(a) the regulated activity or activities to whittetregistration relates;
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(b)  the name of the registered provider;
(c) the name of the registered manager;

(d) the mandatory conditions imposed upon the aagryon of a
regulated activity; and

(e) the date the certificate takes effect.

(5) A certificate issued to a registered provideaymalso state any
discretionary condition imposed upon the carrying @f a regulated
activity.

(6) If, at any time, there is a change in the pattirs described in
paragraph (4) or stated in a certificate under gragh (5), the
Commission shall issue a fresh certificate to Hwstered provider.

(7) The Commission shall, if satisfied that a diedie has been lost or
destroyed, and upon payment of the relevant fesieisa replacement
certificate to the registered provider.

9 Annual fee
(1) A registered person must, each year, by sudh da is specified in
Regulations, pay a fee to the Commission for thesges name to be
kept on the register.
(2) A registered person who does not pay the fethbydate specified must
also pay a surcharge to the Commission.
(3) A failure to pay the fee and any surcharge ggaund for cancellation of
the person’s registration.
PART 3
CONDITIONS AND REQUIREMENTS OF REGISTRATION
10  Provider and manager must be fit persons
The States may, by Regulations, specify criteribe@pplied and requirements
to be complied with by the Commission in determinifor the purposes of this
Law —
(@) whether a person is a fit person to be regdters the provider of a
regulated activity;
(b) whether a person is a fit person to be regst@s a manager in relation
to a regulated activity.
11  Mandatory conditions of registration
(1) It shall be a condition of registration of aoyider in relation to a
regulated activity that there is —
(@) an individual who is registered as the manageelation to the
carrying on of that activity by the provider; or
Page - 44 States &

P.95/2014 (re-issue) of Jersey



Draft Regulation of Care (Jersey) Law 201- Artitz

)

®3)

(4)

(b) in a case where Regulations under paragrajb)(2@quire more
than one manager to be registered, such numbeirsdividuals
registered as managers in relation to the carrgingf that activity
by the provider as the Regulations require.

The States may by Regulations specify, forpingoses of paragraph (1),
circumstances —

(@) in which an individual who is a registered pdev in relation to a
regulated activity may also be the registered managrelation to
the carrying on of that activity;

(b) in which a registered provider must have mbgntone registered
manager in relation to a regulated activity.

The States may by Regulations specify, in i@hato any regulated
activity, further conditions that the Commission shimpose upon the
registration of a provider or manager in relationtte activity.

The conditions that may be specified by Regutgt made under
paragraph (3) include but are not limited to —

(@) a restriction on the numbers and descriptiongdividuals for
whom a regulated activity may be provided at angcel or
premises or otherwise, whether individuals are rilesd by age,
physical or mental health or otherwise; and

(b) the premises at which any regulated activity tma provided.

12  Discretionary conditions of registration
(1) The Commission may impose such conditions uperregistration of a
provider or manager as it thinks appropriate tausmshat the needs of
users of the regulated activity to which the registn relates are met.
(2) The conditions that the Commission may imposelen this Article
include, but are not limited to —
(&) a requirement that a registered manager musplete specified
training or obtain a specified qualification;
(b) a requirement that alterations are made topaaynises on which
the regulated activity is to be carried on; and
(c) the imposition of minimum requirements as te thumbers,
qualifications and training of the workers used deliver the
regulated activity.
(3) A condition may be expressed —
(a) to apply indefinitely or until a specified dateoccurrence;
(b) so as to require that any action required by ¢ondition is
completed by a specified date or occurrence.
13  Offence of failure to comply with conditions ofegistration
A registered person who fails without reasonableusg to comply with any
discretionary condition or mandatory condition impd on his or her
registration is guilty of an offence and liableatdine of £50,000.
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14  Requirements in respect of regulated activities

(1) The States may by Regulations specify requirgsnghat must be
complied with by either or both of the registeredvider and registered
manager in relation to all regulated activities specified regulated
activities.

(2) Regulations under this Article may in particuraake provision with a
view to —

(&) securing that any service provided in the ¢agyn of a regulated
activity is of appropriate quality;

(b) securing the health, safety and welfare of gressfor whom any
such service is provided,;

(c) securing —

(i) that the particular needs (whether educatiotr@atment,
supervisory or otherwise) of each person for whamsuch
service is provided are identified, and

(i) that the service provided meets each persaagicular
needs; and

(d) securing that workers and premises used toigosuch service
and that any care and treatment (including assegsmha person’s
care and treatment needs) administered as paticbf service are
of an appropriate quality, fit for purpose and safe

(3) Regulations under this Article may in particua
(&8 make provision as to the manner in which als¢gd activity is

carried on;

(b) make provision as to who is a fit person toabworker in any
service provided in the carrying on of a regulaetivity;

(c) make provision as to the recruitment, managéraed training of
workers who work in any service provided in thergiaig on of a
regulated activity;

(d) make provision as to the fitness of premises;

(e) impose requirements as to the financial pasitth a registered
provider;

()  impose requirements as to the keeping of recardl accounts;

(g) impose requirements for the display or makingilable of a
certificate issued to a registered provider;

(h) impose requirements as to the provision ofrimfation —

(i)  whether periodically or upon the occurrenceny specified
event, and

(i)  whether to the Commission, to persons to whany service
is provided or to any other persons;

(i)  impose requirements as to the publication érimation as to any
charges made for the provision of any service piediin the
carrying on of a regulated activity;

() impose requirements as to the review of theiyuaf any service
provided in the carrying on of a regulated activigs to the
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(4)

®)

(6)

()

(8)

(9)

preparation of reports of such reviews, and aségpublication of
such reports; and

(k)  impose requirements as to the handling of camfd and disputes
and the application of lessons learnt from them.

Regulations made under this Article by virtdgoaragraph (3)(a) may in
particular include provision as to the control aesdtraint, in appropriate
cases, of persons receiving health or social caretlwer services in
connection with the carrying on of a regulated\aisti

Regulations made under this Article may makevision for the
prevention and control of health care associatddciions and may
include such provision as the States consider g@pigtte for the purpose
of safeguarding individuals (whether receiving tear social care or
otherwise) from the risk, or any increased riskbeihg exposed to health
care associated infections or of being made subbeptor more
susceptible, to them.

Regulations under this Article may provide #failure to comply with
any requirement in the Regulations to be an offdiat@e to a fine up to
£50,000.

Regulations under this Article may —

(a) empower the Commission to serve a notice (amprdvement
notice”) on either or both of a registered provided registered
manager in relation to a regulated activity;

(b)  specify the circumstances in which an improveinmetice may be
served;

(c) specify the requirements that may be imposediter or both of a
registered provider and registered manager by growement
notice;

(d) specify a procedure for the preparation, cotigrleand service of
an improvement notice;

(e) confer aright of appeal against an improvenetice on a person
on whom a notice is served; and

(f)  specify the consequences of a failure to complith an
improvement notice.

Regulations under this Article may provide tlatperson cannot be
prosecuted for a failure to comply with any reqoiemt in the
Regulations unless —

(a) animprovement notice has been served in respéue failure;

(b) the time by which that notice must be compheith has passed,
and

(c) the improvements required by that notice hastebeen effected.

Before lodging Regulations under this ArtickeMinister, in addition to
consulting in accordance with Article 39, must adhwiith such persons
or bodies as appear to the Minister to be reprateatof persons who
would be affected by the proposed Regulations.
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15 Standards for compliance with requirements

(1)

)

®3)

(4)

®)

The Commission may —

(a) prepare and publish standards for compliandd véquirements
imposed by Regulations made under Article 14; and

(b) keep standards for such compliance under revawd, as
necessary, replace, revoke or amend them.

The Commission must, before publishing a stethflar compliance or an
amendment of a standard for compliance, or befeveking a standard
for compliance, consult with such persons or bodissappear to the
Commission to be representative of persons whodvoelaffected by the
proposal.

Standards for compliance published under papdg(l) shall be taken
into account —

(@ by the Commission, when making any decisioreutiis Law;

(b) by the Bailiff and the Royal Court, when makiaglecision under
Article 21;

(c) by a court, when hearing any appeal againgt awdecision; and
(d) in any proceedings for an offence under thiswLa

A standard for compliance is admissible in ewick in any criminal or
civil proceedings that do not arise under this Law.

A failure to observe a standard for compliadoes not, of itself, make a
person liable to any criminal or civil proceedings.

16  Arrangements during absence of manager

(1)

(2)

®3)

The States may by Regulations make provisioto déise carrying on of a
regulated activity by a registered provider —

(&) when the registered manager is absent or istaped or has died;

(b)  when the registration of the manager in refatio the activity is
suspended or has been cancelled;

(c) when the registered manager has been dismissétke registered
provider; or

(d) in any other circumstance when the individuhlows or was the
registered manager is no longer discharging thieslof that role.

The Regulations may further make provision ascircumstances in
which another person may discharge the duties ef rbgistered
manager —

(a)  without that person committing an offence unéldicle 3(2); and
(b)  without the registered provider being in breatiArticle 11(1).

The Regulations may further provide that thés\land Regulations made
under it shall apply to a person discharging théeduof a registered

manager in accordance with provision made undexgoaph (2) as if the
person was registered.
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PART 4

VARIATION OF CONDITIONS, SUSPENSION AND CANCELLATIO

17  Variation of conditions

(1) The Commission may, of its own volition or upine written application
of a registered person under paragraph (2), décide
(a) vary the terms of a mandatory condition; or
(b) vary, add to or remove discretionary conditions
applicable to that person’s registration in relatio a regulated activity.

(2) Arregistered person may apply to Commission-for
(@) the terms of a mandatory condition to be vamed
(b) any discretionary condition to be varied or oaed,
in relation to his or her registration in relatimna regulated activity.

(3) A variation of the terms of a mandatory corutitior the variation,
addition or removal of a discretionary conditionyntee expressed —

(&) to apply indefinitely or until a specified dateoccurrence;

(b) so as to require that any action required by térms of the
mandatory condition or by the discretionary corditis completed
by a specified date or occurrence.

(4) An application under paragraph (2) must be —

(@) in such form and provide, or be accompaniedsbgh information
and documents as the Commission may require; and

(b) accompanied by the application fee.

(5) Paragraph (4)(a) does not prevent the Comnmssiguesting that the
registered person provide further information ocutoents in support of
the application.

(6) The Commission is not required to consider gplieation under
paragraph (2) until —

(@) all the information and the documents requoedequested have
been provided;

(b) any inspection required by the Commission foe purpose of
considering the application has been completed; and

(c) the application fee has been paid.

(7) Before making a decision under paragraph (I)n@ssion must notify
the registered person, in writing, of its propasadl the reasons for it.

(8) A person notified under paragraph (7) may ma&presentations, in
writing, to the Commission in respect of the prados

(9) The representations must be made no latertAatays after the notice is
given under paragraph (7).

(10) The Commission, in reaching its decision, mhave regard to any
representations made in accordance with paragf&plasd (9).
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(11)

(12)

(13)

(14)

(15)

Paragraphs (7) to (10) do not apply where dheration, variation or
removal is made upon the application of the reggsteperson and as
requested in the application.

If a registered person notified under paragr@) informs the
Commission that he or she does not intend to makeepresentations,
or that he or she accepts the Commission’s proptisal Commission
need not wait until the expiry of the period ddsed in paragraph (9)
before reaching its decision.

The Commission must —

(@) notify the registered person of a decision utiiis Article and the
date it takes effect; and

(b) if the decision is made otherwise than uponapglication of the
registered person and as requested in the decismtify the
registered person of his or her rights of appeairesg the decision.

A decision under this Article cannot, withotlte agreement of the
registered person, take effect earlier than the atayvhich the right to
appeal against the decision is exhausted.

In this Article “mandatory condition” means candition imposed in
accordance with Regulations made under Article 11(3

18 Expedited procedure for variation of conditions

(1)

)

Where the Commission is of the opinion thatl&tay the imposition or
variation of a condition under Article 17 would beserious risk to the
life, health or well-being of an individual, the @mission may impose
or vary the condition —

(a) without following the procedure in paragraphsto (10) of that
Article; and

(b) notwithstanding Article 17(14), with immediatéect.

A notice of a decision under Article 17 thanimde in accordance with
paragraph (1) of this Article must, in additiondtating the reasons for
the decision, state the Commission’s reasons f&ingahe decision in

accordance with this Article.

19  Suspension of registration of manager

(1)

The Commission may suspend the registratican mfinager in relation to
a regulated activity, for a period of up to 3 manitifithe Commission has
reason to suspect that —

(a) the manager is not a fit person;

(b) any condition imposed upon the registratiorthef manager or the
provider in relation to a regulated activity hag been complied
with; or

(c) the manager has not complied with any requirgmaating to the
regulated activity that he or she is required byguRa&tions under
Article 14 to comply with.
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(2)

®3)

(4)

®)

(6)

()

(8)

9)

(10)

(11)

(12)

(13)

The Commission may further decide, on one arenaccasions, to extend
the period of a person’s suspension under parad@dplby up to
3 months.

Before making a decision to suspend the registr of a manager, or to
extend the period of a person’s suspension, then@ission must notify,
in writing, both the manager and the registeredsiday of its proposal
and the reasons for it.

A person notified under paragraph (3) may ma&presentations, in
writing, to the Commission in respect of the prados

The representations must be made no laterltatays after the notice is
given.

The Commission, in reaching its decision, mhave regard to any
representations made in accordance with paragf@plasd (5).

If each of the registered persons notified unmgragraph (3) informs the
Commission that he or she does not intend to makeepresentations,
or that he or she accepts the Commission’s proptisal Commission
need not wait until the expiry of the period ddsed in paragraph (5)
before reaching its decision.

The Commission shall give the registered managel the registered
provider notice of a decision under paragraph (X2p

A notice under paragraph (8) must —

(a) give reasons for the decision;

(b) state when the decision takes effect; and

(c) explain the provider and manager’s rights qies.

Notwithstanding paragraphs (3) to (6) but sabgo paragraph (11), the
Commission may decide, under paragraph (1), toesus@ registered
manager with immediate effect, for an initial périmot exceeding
21 days, where it appears to the Commission treetiwill be serious
risk to the life, health or well-being of an indival if such suspension
does not have immediate effect.

Where the Commission has suspended a reglstar@nager with
immediate effect —

(a) the persons notified in accordance with paragfa0) may, no
later than 14 days after being notified, make repméations, in
writing, to the Commission in respect of the demisiand

(b) the Commission, in reaching a decision whetterextend the
period of suspension or whether to terminate it eund
paragraph (12), must have regard to any represmmamade in
accordance with sub-paragraph (a).

The Commission may terminate an initial peraddsuspension that was
imposed, under paragraphs (1) and (10), with imatediffect.

During the period for which an individual’sgistration as a manager is
suspended, this Law shall apply as if the individugere not so
registered, even though his or her name remairtseoregister.

States &
of Jers%eiff

Page - 51
P.95/2014 (re-issue)



Article 20

Draft Regulation of Care (Jersey) Lawi 20

20  Cancellation of registration

(1)

)

®3)

(4)

©®)

(6)

()

(8)

(9)

(10)

The Commission may cancel the registration okgistered person in
relation to a regulated activity if —

(@) the person has failed to comply with any mamgatondition
imposed upon his or her registration in relatiothi activity;

(b) the person has failed to comply with any disorary condition
imposed upon his or her registration in relatiothi® activity;

(c) the person is not a fit person;

(d) the person has failed to comply with any reguient in
Regulations made under Article 14, whether in refatto the
regulated activity in question or in relation toottrer regulated
activity, and whether or not the person has beewicted of an
offence for such failure;

(e) the person has been convicted of an offencerutids Law or
Regulations made under Article 14, whether or motelation to
the regulated activity; or

(f)  the person has failed to pay an annual feeaanydsurcharge due in
respect of his or her registration under Article 9.

The Commission may cancel the registration wfaamager in relation to a
regulated activity if there ceases to be a proviégistered to carry on
that activity.

Before making a decision to cancel the redisineof registered person in
relation to a regulated activity, Commission mustifgi, in writing, both
the provider and the manager in relation to thaig of its proposal
and the reasons for it.

A person notified under paragraph (3) may madpresentations, in
writing, to the Commission in respect of the prados

The representations must be made no laterlitatays after the notice is
given.

The Commission, in reaching its decision, mhave regard to any
representations made in accordance with paragigmnd (5).

If each of the registered persons notified unmgagraph (3) informs the
Commission that he or she does not intend to makeepresentations,
or that he or she accepts the Commission’s proptsal Commission
need not wait until the expiry of the period ddsed in paragraph (5)
before reaching its decision.

The Commission must give the registered pessatien notice of the
cancellation of his or her registration in relattora regulated activity.

A notice under paragraph (8) must —

(@) give the reasons for the decision;

(b) state when the decision takes effect; and

(c) explain the provider or manager’s rights of eqdp

The cancellation of a person’s registratiomnzd, without his or her
agreement, take effect before his or her rightsppleal are exhausted.
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(11)

(12)

(13)

If the Commission gives notice of cancellatiora provider in respect of
the carrying on of a regulated activity, the Consigs must, at the same
time, give a copy of the notice to the managersteged in relation to that
activity.

If the Commission gives notice of cancellatiora manager in relation to
a regulated activity, the Commission must, at #mestime, give a copy
of the notice to the provider registered to camyttmat activity.

Paragraphs (11) and (12) do not apply if #m@es individual is both the
provider and the manager.

21  Immediate cancellation of registration

(1) The Commission may apply to the Bailiff for eoyisional order for the
immediate cancellation of the registration of aistmed person in
relation to a regulated activity.

(2)  An application under paragraph (1) shall be ened parte and shall be
supported by an affidavit made on behalf of the @ission, stating the
reasons for the application.

(3) The Bailiff may grant an application under gaegph (1) if —

(@) he or she is satisfied that there are groundsudch cancellation
under Article 20; and

(b) it appears to him or her that there is prin@gavidence that there
will be serious risk to the life, health or wellibg of an individual
if such cancellation does not have immediate effect

(4) A provisional order made by the Bailiff undduist Article shall be of
immediate effect.

(5) If the Bailiff makes a provisional order undkis Article —

(a) the Bailiff must refer the provisional orderttee Royal Court for
consideration; and

(b) both the registered provider of, and the regést manager in
relation to, the regulated activity must be semuith —
()  notice of the making of the order and of ites,
(i) acopy of the affidavit referred to in paragha(2), and
(i) notice of the date on which the provisionalder shall be

considered by the Royal Court.

(6) On considering the provisional order for calat&n of registration, the

Royal Court may —
(@) confirm, vary or cancel the order; and
(b)  make such other order as it think in the irgeref any user of the
regulated activity to which the cancellation ofistigtion relates.
22  Report on essential services

(1) Inthis Article “essential service” means auleged activity —
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(2)

©)

(4)

()

(6)

()

(8)

9)

(@) which is carried on by a Minister; and
(b)  which is not carried on by any other person.

Where the Commission considers that there evangls for cancellation
of registration of the provider in relation to assential service the
Commission may prepare a report under this Article.

Before making a report under paragraph (8)@bemission must send a
draft of the report to the Minister, the registerptbvider and the
registered manager.

A person notified under paragraph (3) may ma&presentations, in
writing, to the Commissioner, in respect of thefidraport.

The representations must be made no later 28athays after the draft
report is sent under paragraph (3).

The Commission, in completing the report, mhave regard to any
representations made in accordance with paragfdplasd (5).

If each of the persons notified under parag@hinforms the
Commission that he or she does not intend to makeepresentations,
the Commission need not wait until the expiry af fferiod described in
paragraph (5) before completing the report.

A report under this Article in relation to assential service —
(@) shall be made to the Council of Ministers;
(b)  shall specify the grounds on which the reporhade;

(c) shall recommend actions that should be takerelation to the
essential service.

The Commission shall publish the report, subjecthe restrictions in
Part 6.

23  Cancellation of registration upon request

(1)

(2)

®3)

(4)

®)

A registered person may apply, in writing, be tCommission for his or
her registration in relation to a regulated acyivit be cancelled.

A registered provider who makes an applicatinder paragraph (1) must
give a copy of the application to the manager teggsl in relation to the
activity.

A registered manager who makes an applicatiodeu paragraph (1)
must give a copy of the application to the regedgorovider who carries
on the activity.

Paragraphs (2) and (3) do not apply if the samdévidual is both the
provider and the manager in relation to the agtivit

The Commission may decide to refuse an apphicatnder paragraph (1)
or defer granting such an application if, at thmetiit is made, the
Commission suspects that the person making thdcagiph may have
failed to comply with any mandatory or discretionaondition imposed
on his or her registration or any requirement inggody Regulations
under Article 14.
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PART 5

INSPECTIONS, INVESTIGATIONS AND COMPLAINTS

24  Inspectors

(1)

)

The Commission may appoint one or more perssnsispectors for the
purposes of this Law.

The Commission may only appoint a person asinapector if the
Commission is satisfied that the person has theoppite qualifications
and knowledge to conduct inspections under this Par

25 Requirements for inspection of premises

(1)

(2)

The Commission may, for the purposes of thehdigge of its functions
under this Law or Regulations made under Articl€30direct an
inspector to conduct an inspection of premises tnchva regulated
activity is, or is believed to be, carried on.

An inspector shall, as directed by the Comrissinder paragraph (1) —

(@) conduct inspections of premises on which alatgd activity is, or
is believed to be, carried on; and

(b)  submit his or her findings upon any inspectiorthe Commission
together with an inventory of any documents, resood other
items seized by him or her in exercise of the psveenferred by
Article 26.

26  Powers of inspection

(1)

)

®3)

(4)

()

An inspector directed under Article 25 to cocdwan inspection of
premises may enter and inspect those premisescordance with this
Article for the purpose of checking —

(@) compliance with the requirements imposed byrater this Law in
relation to any regulated activity carried on oarmises; and

(b) the meeting of standards set under Articleri%elation to such
requirements.

An inspector shall not enter a private dwellimighout the prior consent
of an occupier.

Notwithstanding paragraph (2), if the sole queu of a private dwelling
is unable to give his or her consent, by reasomeftal or physical
incapacity, an inspector may enter the dwellindnef or she is of the
opinion that it is in the best interests of theugaer that the inspection is
conducted.

An inspector shall, if requested by an owneroocupier of premises,
produce proof of his or her authority to conductimspection of those
premises.

An inspector conducting an inspection of prasis
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(@) may be accompanied by a police officer and sitbbr persons as
he or she considers necessary for the purposdsedhspection;
and

(b) may have with him or her such equipment asthghe considers
necessary for the conduct of the inspection.

(6) An inspector conducting an inspection of prexsimay —

(@) make any examination into —

() the state of the premises,

(i) the management of the premises,

(i) the treatment of persons receiving care ata@commodated
on, the premises;

(b) inspect and take copies of any documents arattords;

(c) have access to, and check the operation ofcamputer, and any
associated apparatus or material which is or ha®s lie use in
connection with any documents or records;

(d) inspect any other item; and

(e) seize and remove from the premises any docwnestords and
other items.

(7) The power of inspection in paragraph (6)(b)udes the power —

(@) to require any person holding or accountable documents or
records (whether or not kept at the premises) ¢alymwe them for
inspection at the premises; and

(b) to require any records which are kept by medrsscomputer to be
produced in a form in which they are legible and t@ taken
away.

(8) An inspector conducting an inspection of presisnay interview, in
private —

(a) the provider of any regulated activity carrimt or believed to be
carried on, on the premises;

(b) the manager in relation to any regulated agtigarried on, or
believed to be carried on, on the premises;

(c) any worker working on the premises;

(d) any person receiving care at, or accommodatethe premises, if
he or she consents to the interview.

(9) The power under paragraph (8)(a) to interviewegistered provider
includes, in the case of a body corporate, limltakility partnership or
separate limited partnership, the power to intevyién private, any
director, manager, secretary, partner or otherlainoifficer of the body
corporate or partnership.

(10) An inspector conducting an inspection of pr@gai may examine in
private any person receiving care at, or accomneadan, the premises
if —

(@) theinspector is a medical practitioner or aprs
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(11)

(12)

(13)

(b) the inspector has reason to believe that thgopeto be examined
is not receiving proper care or, as the case resjuis not properly
accommodated, at the premises; and

(c) the person to be examined —

(i) is capable of giving consent to the examinat@amd does so,
or

(i) isincapable of giving consent to the examioat

An inspector may —

(&) require any person to afford the inspector statilities and
assistance with respect to matters within the péssmntrol as are
necessary to enable the inspector to conduct #peation; and

(b) take such measurements and photographs, ande rsakh
recordings, as the inspector considers necessathidg@urposes of
the inspection.

In this Article, “documents or records” inckgla reference to personal
and medical records.

For the purposes of paragraph (3), in deténgiwhether a property is in
sole occupation, there shall be disregarded aryopexho resides at the
property for the purpose of providing a regulatetivety to the occupier
of the property.

27  Report following inspection

(1)

(2)

®3)

(4)

©)

(6)

()

The Commission shall prepare a report followarg inspection that is
carried out pursuant to a requirement imposed bguR&ons under
Article 30(3).

The report shall include the Commission’s casmns as to whether
there has been any failure to comply with mandatoonditions,

discretionary conditions or requirements imposedobyinder this Law
and as to whether standards set under Article & baen met.

The Commission shall, before finalizing a répsend a copy of the draft
report to the registered provider carrying on thgutated activity under
inspection and the registered manager in relatidhdt activity.

The registered provider and the registered g@nmay each, within the
period of 28 days, submit a response to the draft.

If a response submitted under paragraph (4tiites an error of fact in
the draft report, and the inspector accepts ther,etihe inspector must
correct the error before finalizing the report.

Once the report is finalized, the Commissioallsh

(@) send a copy of the report and the inventoryth® registered
provider and registered manager; and

(b) make arrangements for the publication of thp@rein such manner
as the Commission thinks fit.

The Commission may, before complying with paagd (6)(b), omit
from the report any confidential information.
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(8) The Commission shall not publish any reportppred following an
inspection carried out under Article 4(6)(b) or &b).

28  Power to require documents and information

(1) The Commission may require a registered provideegistered manager
to provide the Commission with such documents, rinfdion and
records as the Commission considers it necessaypadient to have for
the purpose of the discharge of its functions untlés Law or
Regulations made under Article 30(3).

(2) The power in paragraph (1) to require the miovi of information,
documents or records includes, in relation to imf@tion, documents or
records kept by means of a computer or other eleictrdevice for the
storage of information, power to require the primrisof the information,
documents or records in legible form.

(3) In this Article, “documents or records” inclgle reference to personal
and medical records.

29  Offence of obstruction or non-compliance

A person who, without reasonable excuse —

(a) obstructs the conduct of an inspection undsrRhrt; or

(b) fails, without reasonable excuse, to complyhvétrequirement imposed
under Article 26 or Article 28,

is guilty of an offence and liable to a fine of é&v on the standard scale.

30 Complaints and further requirements as to inspe@ns

(1) The Commission shall ensure that complaintseoting the carrying on
of a regulated activity are dealt with and, if agpiate, investigated,
whether by the Commission itself or by another gers

(2) The Commission shall decide and publish itxeduores for dealing with
and investigating complaints.

(3) The States may by Regulations require thatGbmmission carries out
inspections of any regulated activity at such wdés, for such purposes,
or upon the occurrence of such events, as arefigokici the Regulations.

PART 6
USE OF INFORMATION
31  Offence of disclosing confidential personal infanation

(1) This Article applies to personal confidentiahfdrmation, being
information which —
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)

®3)

(4)

®)

(@) has been obtained by the Commission on terms,ino
circumstances, requiring it to be held in confiderand

(b) relates to and identifies an individual.

A person is guilty of an offence under thisiélg if, during the lifetime
of an individual, the person knowingly or recklgsdiscloses personal
confidential information that relates to that indival.

A person guilty of an offence under this Amidls liable to a fine of
level 4 on the standard scale.

For the purposes of paragraph (1)(b), inforomatiobtained by the
Commission is to be treated as identifying an irddial if the individual
can be identified from a combination of —

(@) thatinformation; and
(b)  other information obtained by the Commission.

References in this Article to information olokadl by the Commission
include references to information obtained by apéttor.

32 Defence to Article 31

(1) It shall be a defence for a person charged with offence under
Article 31 to prove that, at the time of the alldgéfence —
(&) any of the circumstances in paragraph (2) agph relation to the
disclosure; or
(b) the person reasonably believed that any of thelepplied.
(2) The circumstances are —
(@) that the disclosure was made in a form in whighindividual to
whom the information relates is not identified;
(b) that the disclosure was made with the conskititad individual;
(c) that the information disclosed had previouslge lawfully
disclosed to the public;
(d) that the disclosure was made in accordance avithenactment or
order of a court;
(e) that the disclosure was necessary or expetberthe purposes of
protecting the welfare of any individual; or
() that the disclosure was made to any person odybin
circumstances where it was necessary or expedierthé person
or body to have the information for the purposeesgrcising
functions of that person or body under any enactmen
(3) It shall also be a defence for a person changigld an offence under
Article 31 to prove that the disclosure was made —
(@) for the purpose of facilitating the exercise afy of the
Commission’s functions;
(b) in connection with the investigation of a cnival offence (whether
in Jersey or elsewhere); or
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(4)

®)

(c) for the purpose of criminal proceedings (whetire Jersey or
elsewhere).

If a person charged with an offence under Agt&l relies on a defence
in paragraph (1) or (3), and evidence is adducertiwis sufficient to
raise an issue with respect to that defence, the coust assume that the
defence is satisfied unless the prosecution prdgnd reasonable
doubt that it is not.

For the purposes of paragraph (2)(a), inforomadlisclosed by a person is
to be treated as being in a form in which an irdirei is identified if the
individual can be identified from a combination-of

(@) the information; and
(b) other information disclosed by the person oth®yCommission.

33  Use of information by Commission

(1)

)

Information obtained by, or documents or resomtoduced to, the
Commission in connection with any of its functiamsder this Law may
be used by the Commission in connection with anysadther functions.

The reference in paragraph (1) to informatibtamed by, or documents
or records produced to, the Commission includeseference to
information obtained by, or documents or recordsdpced to, an
inspector.

34  Permitted disclosure of information by Commissin

(1) Paragraphs (2) and (3) apply to informatioraot#d by the Commission
in the course of discharging any of its functions.

(2) The Commission may disclose information thaates to an individual
if —

(@) the disclosure is made in a form in which thdividual is not
identified; or

(b) the disclosure is made with the consent oirtdevidual.

(3) The Commission may disclose information (whethrenot related to an
individual) if —

(@) the information has previously been lawfullysadosed to the
public;

(b) the disclosure is made in accordance with aracenent or order
of a court;

(c) the disclosure is necessary or expedient fa phurpose of
protecting the welfare of any individual;

(d) the disclosure is made to any person or bodgiicumstances
where it is necessary or expedient for the pergomody to have
the information for the purpose of exercising fumes of that
person or body under any enactment;

(e) the disclosure is made for the purpose ofitatitg the exercise of
any of the Commission’s functions;
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(4)

©®)

(6)

(f)  the disclosure is made in connection with theestigation of a
criminal offence (whether in Jersey or elsewhese);

(g) the disclosure is made for the purposes of inaimproceedings
(whether in Jersey or elsewhere).

Paragraphs (2) and (3) have effect notwithstandny rule of customary
law which would otherwise prohibit or restrict ttisclosure.

For the purposes of paragraph (2)(a), inforomtdisclosed by the
Commission shall be treated as being in a formhickvan individual is
identified if the individual can be identified froancombination of —

(@) the information; and
(b) other information disclosed by the Commission.

The reference in paragraph (1) to informatiobtamed by the
Commission includes a reference to information ioketh by an inspector.

PART 7

ESTABLISHMENT AND GENERAL FUNCTIONS OF COMMISSION

35 Establishment of Health and Social Care Commissi

(1)
(2)
®3)

(4)

()

There shall be a Health and Social Care Comomss
The Commission shall be a body corporate witpptual succession.

The Commission shall consist of not less thaandl not more than
8 Commissioners.

The States may by Regulations amend, in papadi@), the minimum
and maximum number of Commissioners.

Schedule 2 has effect regarding the appointroéiihe Commissioners,
the discharge of the functions of the Commissiowl e resources and
funding of the Commission.

36 Independence of Commission

The Commission is independent of the Minister fealh and Social Services,
the Chief Minister and the States.

37 Functions of Commission

(1)

(2)

©)

The Commission shall discharge the functionfewed on it by or under
this Law and any other enactment.

The States may by Regulations transfer, fromMmister to the
Commission, any function of regulating the provisimf any description
of health or social care.

Regulations under paragraph (2) may contain h suacidental,
consequential, supplemental and transitional piangs as may be
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(4)

necessary or expedient for the purpose of givindg dffect to the
Regulations, including provisions —

(&) for the transfer of any movable property heldy rights enjoyed
and any liabilities (whether civil or criminal) inded by the
Minister in connection with any function transfatréncluding any
such rights and liabilities in respect of which, tae time of
transfer, no claim has been made or no proceediage been
commenced;

(b) for the carrying on and completion by or untter authority of the
Commission of anything commenced, before the Régakahave
effect, by or under authority of the Minister;

(c) for the amendment of enactments relating to dmyctions
transferred;

(d) for the construction of enactments of the Whikéngdom having
effect in Jersey relating to any functions transfdy

(e) for the construction and adaptation of anyrimaent, contract or
legal proceedings made or commenced before thel®ems have
effect.

Only the Chief Minister may lodge Regulatiomslar this Article.

38 Reports, information and advice

(1)

(2)

®3)

(4)

©®)

(6)

The Commission shall, when requested by theefCHiinister or the
Minister for Health and Social Services —

(a) prepare a report upon an aspect of health andlscare, as
requested by that Minister; and

(b)  submit the report to that Minister.

The Commission may prepare and publish repodspects of health and
social care, as it thinks fit.

The Commission shall publish information andegsuch advice to the
public as the Commission considers appropriaterdagg—

(@) the operation of this Law;

(b) any matters relating to the functions of ther@mssion under this
Law or any other enactment.

The Commission may offer for sale informatiomblished under
paragraph (3).

The Commission may, if it thinks fit, make aasenable charge for
advice given under paragraph (3) at the requesa ofiember of the
public.

The Commission may charge a member of the publifee for the
provision of a paper copy of a report publisheditoynder this Law or
any other enactment.

39  Minister’s duty to consult Commission

(1)

A Minister —
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(2)

(@) shall consult the Commission upon any propodals the
preparation of Regulations under this Law or arhepenactment
concerning health or social care;

(b) may consult the Commission upon any other madéfating to the
provision of health or social care.

The Commission shall advise a Minister wheraosulted.

40  Limitations of liability

(1)

)

®3)

The Commission, the Commissioners, its empleya®l other appointees
are not liable in damages for any act done in tkehdrge, or purported
discharge, of any function of the Commission.

Paragraph (1) does not apply —
(@) ifit was shown that the act was done in biith;far

(b) so as to prevent an award of damages madepeceof an act on
the ground that the act was unlawful as a resulirgtle 7(1) of
the Human Rights (Jersey) Law 2600

Except as any enactment or contract providahdacontrary, the Chief
Minster, the Minister for Health and Social Sergiand the States are
not liable for any act or omission, or debt or otbbéligation, of the
Commission.

41  Fees and surcharge chargeable by Commission

(1)

)

®3)

(4)

Where a provision of this Law or any enactmmaitde under it provides
for the payment to the Commission of a fee, thetlie¢ may be charged
shall be the fee related to the provision thabiglie time being —

(@) prescribed by Order made by the Chief Minister;
(b) if a fee is not prescribed under sub-parag(aphpublished by the
Commission in accordance with this Article.

The Chief Minister may prescribe fees, or trmmmission may set fees,
that are calculated by reference to any factor thatelevant to the
carrying on of a regulated activity, including, Imgit limited to —

(@ the number and classes of persons for whomvecsas provided;
and

(b)  the number and size of premises on which aseis provided.

The amount of the surcharge due under Arti¢k Shall be the amount

for the time being —

(@) prescribed by Order made by the Chief Minister;

(b) if the amount is not prescribed under sub-paaty (a), published
by the Commission in accordance with this Article.

The Commission must, at least 28 days befotdighing a fee under
paragraph (1)(b) or surcharge under paragraph)(3piblish a report
that must include —
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()

(6)

(7)

(8)

(a) details of the duty or power for or in respefctvhich any fee is to
be determined;

(b) details of the proposed fee or surcharge.

The Commission must, before publishing a fegeamparagraph (1)(b) or
a surcharge under paragraph (3)(b), consult thefQ{inister on the
proposed fee or surcharge.

A fee or surcharge determined by the Commissiannot take effect
before it is published in accordance with this éldi

In this Article “publish” means publish in a meer that is likely to bring
it to the attention of those affected.

Except as provided by this Article, nothingliis Article otherwise limits
any right or power the Commission has to chargegver and receive
any fees, charges, costs, proceeds and other asnount

42  Exemption from income tax

The income of the Commission is not liable to ineotax under the Income
Tax (Jersey) Law 1961

43  Requirement to prepare annual accounts and repts

(1)

)

®3)

The Commission shall, as soon as possible thfteend of a year, prepare
a report —

(@) providing information regarding the dischargef dhe
Commission’s functions during the year; and

(b)  containing a copy of the Commission’s accotiotshe year.

The Commission shall —
(@) publish the report; and
(b)  submit a copy of the report to the Chief Miarst

The Chief Minister shall present to the Stadeseport submitted under
paragraph (2)(b).

PART 8
APPEALS, GENERAL OFFENCES AND CLOSING

44  Rights of appeal

(1) The following persons have a right of appeaht Royal Court against a
decision of the Commission under this Law —
(@) the provider and the manager, in relation t® tbfusal of any
application under Article 5;
(b) the registered provider and the registered geman relation to —
(i) the terms on which any mandatory conditions asgd in
accordance with Regulations made under Article YL A8
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imposed, or the terms on which any such conditiares
varied under Article 17 (whether or not in accomamvith
Article 18),

(i) any discretionary conditions imposed or varieshder
Article 12 or under Article 17 (whether or not iacardance
with Article 18),

(i) a suspension under Article 19,

(iv) the cancellation of the provider's or managerégistration
in relation to a regulated activity under Article, 2

(v) a refusal to remove the provider or managemfrthe
register under Article 23 in relation to a regutbgetivity, or
a decision to defer such removal.

(2) An appeal under paragraph (1) must be madeamiitie period of 28 days
following the day the person having the right opeg receives notice of
the decision of the Commission.

(3) On hearing an appeal, the Royal Court may —
(@) confirm the decision of the Commission; or
(b) direct that the decision of the Commission Ishai have effect.

(4) For the purposes of this Law, a person’s rigiftappeal are exhausted
upon whichever is the earlier of —

(@) the expiry of the period within which an appealist be made,
without an appeal being made;

(b) the withdrawal of an appeal;
(c) the dismissal of the appeal without any furttgint of appeal.

45  Offence of providing false or misleading inform#&on, etc.
A person —
(& who, in connection with any application undes t_aw; or

(b)  who, when required by the Commission or anecspr under this Law to
provide information, documents or records,

provides any information, document or record knawior reckless as to
whether it is false or misleading in a materialtigafar is guilty of an offence
and liable to imprisonment for a term of 12 mordhs a fine.

46  General provisions as to offences

(1) Where an offence under this Law or Regulationade under it,
committed by a body corporate, limited liabilityrpeership or separate
limited partnership, is proved to have been conedittith the consent or
connivance of, or to be attributable to any negtecthe part of —

(@) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the compaaiy;

(b) any person purporting to act in any such capaci
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(2)

the person shall also be guilty of the offence &alle in the same
manner as the partnership or body corporate t@émalty provided for
that offence.

Where the affairs of a body corporate are madagy its members,
paragraph (1) shall apply in relation to acts aethdlts of a member in
connection with his or her functions of managemantif the member
were a director of the body corporate.

47  Defence — due diligence

(1)

(2)

In any proceedings for an offence under thiswlLasubject to
paragraph (2), it shall be a defence for the pecsainged to prove —

(a) that the commission of the offence was due tmistake or to
reliance on information supplied to him or her orthe act or
default of another person, an accident or somer attugse beyond
his or her control; and

(b) that he or she took all reasonable precaumasexercised all due
diligence to avoid the commission of such an oféebg himself or
herself or any person under his or her control.

If in any such case the defence provided bwagraph (1) involves the
allegation that the commission of the offence waes i the act or default
of another person or to reliance on information pdied by another
person, the person charged shall not, without leafvéhe court, be
entitled to rely on that defence unless, withiresigrd ending 7 clear days
before the hearing, he or she has served on theeqution a notice in
writing giving such information identifying or asfing in the

identification of that other person as was thehignor her possession.

48 Service of documents

(1)

)

®3)

Any decision, notice or other document to besgior sent to person may
be given or sent to the person by delivering ispeally to him or her or
by posting it to his or her proper address.

The proper address of a person in respect ainwhn application has
been made is the address given for the persoriagplication.

The proper address of a registered provideegistered manager is the
address recorded in the register for that person.

49  Transitional and transfer Regulations

(1)

)

The States may by Regulations make such tranaltand supplementary
provisions as may be expedient for the purposéiseofommencement of
any provision of this Law or of any amendment tis ttaw.

The States may by Regulations provide for timpleyment of specified
States’ employees to be transferred to the Comamisen such terms and
subject to such conditions as are imposed (which imelude conditions
imposed on the Commission) as ensure continuitghef employees’
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conditions of employment and rights, including menghip of any
pension scheme.

(3) The States may by Regulations provide for agcdption of information
held by a Minister in connection with any functidischarged by the
Minister under an enactment amended or repealeldgylations under
Article 2, or amended by Regulations under ArtRTe to be transferred
to the Commission.

50 Citation and commencement
(1) This Law may be cited as the Regulation of Gaeesey) Law 201-.

(2) The following provisions of this Law shall conm&o force on the day
after this Law is registered —

(a) Article 1;

(b)  Article 2 and Schedule 1;
(c) Article 3(6);

(d) Articles 10 and 11;

(e) Articles 14 to 16;

(f)  Article 30(3);

(g) Part 7 and Schedule 2;
(h) Article 49; and

(i)  this Article.

(3) The remaining provisions of this Law shall comw® force on such day
or days as the States appoint by Act.
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SCHEDULE 1
(Article 2(1))

REGULATED ACTIVITIES
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SCHEDULE 2
(Article 35(5))

APPOINTMENT, RESOURCES AND FUNDING OF COMMISSION

1 Interpretation of Schedule 2

In this Schedule, “JAC” means the Jersey Appointme@ommission
established by Article 17 of the Employment of &abf Jersey Employees
(Jersey) Law 2005

2 Appointment of Chairman of Commission

(1)
(2)

®3)
(4)

()

One of the Commissioners shall be the Chairafahe Commission.

The Chief Minister shall, after consulting witte Council of Ministers —

(&) select and appoint, by instrument in writingp@son to be a
Commissioner and the Chairman of the Commissioth; an

(b) decide the duration of that person’s appointmeas a
Commissioner and Chairman.

The JAC shall oversee the selection.

The Chief Minister shall, at least 2 weeks befmaking the appointment
under sub-paragraph (2), present to the Statestiaenof his or her
selection and the intention to make the appointment

A person may be appointed under this paragnamie than once.

3 Appointment of other Commissioners

(1)

(2)

®3)

The Chairman shall —

(&) subject to Article 35(3), decide the number aither
Commissioners; and

(b) select and nominate persons to be the othem@ssioners.

The Chairman must select and nominate persdrs have such skills,
knowledge or experience as he or she considers televant to the
Commission’s functions and, in particular, musesehnd nominate —

(a) at least one person who has proven capabilitthé delivery of
health care;

(b) at least one person who has proven capabilitthé delivery of
social care; and

(c) at least one person who has experience asiaergcof health or
social care, whether personally or as a person iwlammnnected
with or responsible for, another person who receisech care or
as a person who has been connected with or regpehesi another
person whilst that other person was receiving sach.

The JAC shall oversee the selections.
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(4)

®)

The Chief Minister shall, by instruments in tivrg —
(&) appoint the persons so nominated as Commigsiocaed

(b) specify the term of appointment of each Comioigr, which
shall be not less than 3 and not more than 5 years.

A person may be appointed under this paragmamie than once.

4 Disqualification for appointment

(1)

(2)

®3)

A person cannot be a Commissioner if he orislaamember of the States
of Jersey or of the States of Guernsey or Tynwald.

A person cannot be a Commissioner if the person

(@ is working or has worked, whether as a Stat¥aployee or
pursuant to a contract for services, in any adrratien of the
States for which the Minister for Health and Socsarvices is
responsible;

(b) is working or has worked, whether as an emm@ayepursuant to a
contract for services, for any public authority@uernsey or the
Isle of Man that provides substantially the samevises as any
administration described in clause (a);

(c) has, or has had, any other interest in the ipi@mv of health or
social care in Jersey, Guernsey or the Isle of Mamther that
interest is or was financial, or as an officer, rhem trustee,
employee or associate or otherwise.

A person is not precluded from being a Comroissi by reason only that
he or she is or has been a user of any serviceidawvby an
administration or public authority described in qagvagraph (2)(a) or (b)
or any regulated activity.

5 Term of office of Commissioner
A Commissioner’s appointment shall end upon whiehés the earlier of —

(@)

(b)

(©)

the expiry of the period for which he or shesvappointed (unless his or
her appointment is renewed);

the expiry of the period of notice followingshor her resignation, in
accordance with paragraph 6;

the termination of his or her appointment ungnagraph 7.

6 Resignation

(1) A Commissioner may resign by giving between ané 3 months’ notice
in writing to the Chief Minister.

(2) The Chief Minister, on receiving the Chairmarésignation, may, with
that person’s agreement reduce or waive the pefiodtice.

(3) The Chief Minister, on receiving any other Coisgioner’s resignation,
may, with the agreement of that Commissioner apddhairman, reduce
or waive the period of notice.
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7 Termination of appointment

(1)

)

®3)

The Chief Minister may terminate the appointingina Commissioner if
the Commissioner —

(a) becomes, by virtue of paragraph 4, disqualifaedappointment;

(b) has been absent from 3 consecutive meetinglseo€ommission,
without the permission of the Commission;

(c) becomes bankrupt;

(d) is unfit to discharge his or her functions las Chairman or other
Commissioner;

(e) isincapacitated by physical or mental illnesstherwise unable to
discharge his or her functions as the Chairman trero
Commissioner; or

(f)  for any other reason, does not discharge hiseorfunctions as the
Chairman or other Commissioner.

The Chief Minister shall consult the Chairmagfdre terminating the
appointment of a Commissioner other than the Chaaigrm

The Chief Minister shall report to the Statelofwing the termination of
a Commissioner’s appointment.

8 Remuneration and expenses of Commissioners

(1)

(2)

The Commission shall pay to the Commissioners —

(@) such remuneration as the Commission may deatetnsiubject to
any maximum directed by the Chief Minister;

(b) reasonable out of pocket expenses incurredh& dourse of
carrying out their duties.

Any maximum remuneration directed under sulageaph (1)(a) after
the appointment of a Commissioner does not ope@teeduce the
remuneration determined by the Commission on tip@iapment of that
Commissioner, but does limit any subsequent inereas

9 Employees and agents of Commission

(1)

)

®3)

Without prejudice to the generality of the Coission’'s powers as a
body corporate, the Commission may employ or appsich officers
servants and agents as it considers necessanhdodischarge of its
functions.

The Commission may not enter into, or offeetder into, a contract of
employment or for services with a person who wa€ammissioner
immediately before the contract is entered intoftered.

A person cannot be, at the same time, a Cononisisand an employee
or other appointee of the Commission.
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10  Other expenses of Commission

(1)

)

The Chief Minister may, by Order, permit or ugg the JAC to charge
the Commission a fee for the provision of all oy afi the services it is
required to provide under this Schedule.

An Order under sub-paragraph (1) may specifw lamy fee is to be
calculated and specify a maximum fee that may bege.

11 Financial resources of Commission

The financial resources of the Commission are —

@

(b)

the fees charged by and paid to the Commissiaier this Law and any
other enactment; and

any grant paid to the Commission by the States.

12  Accounts and audits

(1)

(2)

®3)

(4)

()

(6)

The Commission must —

(@) keep proper accounts and proper records intioelato the
accounts; and

(b) prepare accounts in respect of each finan@aal yvnd a report on
its operations during the year.

The Commission must submit a copy of its act®amd report to Chief
Minister no later than 6 months after the end effthancial year.

The Chief Minister must lay a copy of the aauisuand report before the
States.

The accounts of the Commission must —

(@) be audited by auditors appointed in respeaach financial year
by the Minister for Treasury and Resources and ifigl for
appointment as auditors of a company by virtue ick 113 of
the Companies (Jersey) Law 19%nd

(b) be prepared in accordance with generally aeckptccounting
principles and show a true and fair view of thefipar loss of the
Commission for the period and of the state of tleen@ission’s
affairs at the end of the period.

The Minister for Treasury and Resources mayQhyer, make additional
provision as to the Commission’s accounts.

This Article is without prejudice to any additial accounting
requirements —

(a) imposed by any enactment; or

(b) agreed as a condition lawfully attached to famding accepted by
the Commission from the States.
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13  Conduct of business by committee or delegate

(1) The Commission may delegate any of its fundionder this Law or any
other enactment to —

(@) the Chairman;
(b) one or more Commissioners;

(c) a committee comprised of at least one Commssi@and one or
more employees or other persons appointed by then@igsion; or

(d) an employee or other person appointed by thariesion.

(2) The Commission cannot delegate the power ofegdion in
paragraph (1).

(3) The delegation of a function does not prevhatédxercise of the function
by the Commission itself.

14 Procedures

The Commission shall, subject to this Law and attyeioenactment, determine
its own procedures.
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chapter 20.600
chapter 20.300
chapter 16.325
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